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PREFACE 
This volume of Decisions of the Department of the Interior covers 
the period from January 1, 1969 to December 31, 1969. It includes 
 the'most important administrative decisions and legal opinions that 
were rendered by officials of the Department during the period. 
The Honorable Walter J. Hickel served as Secretary of the Interior © 
-during the period covered by this volume; Mr. Russell E. Train served 
as Under Secretary; Messrs. Hollis M. Dole, Carl L. Klein, Harrison _ 
Loesch, James R. Smith and Dr. Leslie L. Glasgow served as: 
Assistant Secretaries of the Interior; Mr. Lawrence H. Dunn served 
as Assistant Secretary for Administration; Mr. Mitchell Melich 
served as Solicitor of the Department of the Interior and Mr. Ray- 
“mond ©. Coulter as Deputy Solicitor. 

-This volume will be cited within the Department of the Interior 


as “76 LD.” ye 


Secretary of the Interior 
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ERRATA 


See also 75 I.D, No. 8—Page 256, ee ar 9, Line Sone the 
word providing to proving. 


Page 27—Paragraph 4, Line 2—it was extensively revised 30 F.R. 9009, 
should appear as 20. 
: Page 78—Syllabus for United States v. Lloyd W. Booth, A-~30994 (May 27, 
1969), Homesteads (Ordinary) : Resident, should appear as follows: 

The homestead law requires an entryman in good faith to establish his home 
on his eutry, and, although it does not prohibit him from maintaining a 
second. residence elsewhere, the fact that such a second residence is main- 
tained throughout the period of claimed residence on the homestead entry 
raises a rebuttable presumption that the entryman has not in good faith 
established his residence upon the entry; where residence on the entry is | 
claimed for only seven months during the first entry year, the minimum 

_ period required after credit is allowed for military service, where the entry- 
man maintained “living quarters” elsewhere which constituted his residence 
both before and after his sojourn at the entry and which he and his family 
oceupied intermittently throughout that period, where the entryman ‘and: 
his family stayed only five or six nights at the entry during one of the seven 
months and spent only weekends there during another, commuting daily , 
between the homestead entry and: town during periods when they slept at 
the entry, and where no attempt was made to reside on the homestead after 
the first entry year or to improve the dwelling place to make it suitable as. 
a permanent habitation, but the entryman. did purchase a home elsewhere ~ 

_ during the life of the entry, it must be concluded that the entryman intended 
‘only to satisfy the minimum requirements of the law rather thanto establish . 
his home on the entry, and the entry is properly canceled for failure to meet 
the residence requirements of the law. 

Page 128—Paragraph 1, Line 7 Bonneville Project Act of Aug. 26, 1987, 


"should read August 20, 1937. 
‘ after the word predecessor. 





Delete period insert comma. ; 
Page 199—Paragraph 1, Line 14 insert comma after the. words #@ found. 
‘ Page 290—Paragraph 1, Line 2 delete comma after word decision. 
Page 296—-Paragraph 2 (8 point type) Line 4 delete was provided and insert. . 
as provided. fe 
_ Page 301—Item (7) should read Bar rows was known to the other operators, 
in the years in question, to be in * * 
Page 303—Line 14 case was a proper atandanee should read case as a proper 
standard. 
Page 306—Paragraph 1, Line 18, Legal Citation corrected to read as United 
- States v. Joe H. York and Jemima York. 
Page 807—Line 14 should read of observations were so great that any sub- 
stantial removals of material would have been noticed by one or more of then. 
Page 309—Paragraph 1, Line 3 shout read for both the stone and the sand 


and gravel sales, 


% 
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Page. 314—Paragraph 4 (8 ‘point type), Line 9 should Tend for’ the acquisi- 
tion; Line 11 transpose $48 to 984. ° 

Page 318—Paragraph 2 (8 point type), Line 3 should read the necessity of ‘ 
‘there being a valid discovery on the claim. ; 

Page 323—Line 2 the word is bona fides; Paragraph 5, Line 2 aioula read .o 
cents; line 4 should read '.6 cents; and Paragraph 6, line 6 should read 5 cents. 

Page 324—Line 1, delete 0.5 add .3 cents. . 
Page 327—Paragraph 8, Line 3, the formula should read Q=MRC* 8. 
Ae M 

Page 332—Paragraph 3, Line 3 California. ; 

Page 336—Paragraph 2, Line 4 should read “Motion to, Assume Supervisory 
Jurisdiction,” : 

Page 338—Footnote 8, Line 5, the world is “dolomite.” 

Page 348—Paragraph 3, Line 7, should read Zs it possible for a lower *.* * *, 

Page 344— Paragraph 1, Line 6, should read supplemental endeavor. 

Page 354—Paragraph 1, should read Thus, persons. 

Page 355—Footnote 8, Line 2, should read to citizenship’ by the tr idal. au- 
thorities, * * * 

Page 372—Subheading should read Subcontractors and Suppliers. 
; Page 390—Subheading, Drawings and Headnote should follow Topical Index 

Heading, Description to Tease on p. 891. 
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CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW OF 
- DEPARTMENTAL DECISIONS PUBLISHED IN INTERIOR DECISIONS 


The table below sets out in alphabetical order, arranged accord- 
ing to the last name of the first party named in the Department’s 
- decision, all the departmental decisions published in the Interior 
Decisions, beginning with volume 61, judicial review of which was 
sought by one of the parties concerned. The name of the action is’ 
listed as it appears. on the-court docket in each court. Where the 
decision of the court has been published, the citation is given; if not, 
the docket number and date of final action taken by the court is 
set out. If the court issued an opinion in a nonreported case, that 
fact is indicated; otherwise no opinion was written. Unless other-. 
wise indicated, all suits were commenced in the United States Dis-. 
trict Court for the District of Columbia and, if appealed, were 
appealed to the United States Court of Appeals for the District of 
Columbia Circuit. Finally, if judicial review resulted in a further’ 
departmental decision, the departmental decision is cited. Actions 
shown are those taken prior to the end of the year. covered by this. 
volume. _ 


Adler Construction Co., 67 I.D, 21 (1960) (Reconsideration). 
Adler Construction Co. v. U.S., Cong. 10-60. Suit pending. ee 
State of Alaska, Andrew Kalerak, Jr.,73 I.D.1 (1966) 


Andrew J. Kalerak, Jr. et at. v. Stewart L. Udall, Civil No. A-35-66, 
D, Alas, Judgment for Plaintiff October 20, 1966; rev’d., Bey ‘F. 2d 746. (9th 
Cir. 1968) ; cert. denied, 393 U.S. 1118 (1969). 


Allied Contractors, Inc., 68 I.D. 145 (1961) 


Allied Contractors, Inc. v. U.S., Ct. Cl. No. 163-63. sepa of settle- 
ment filed March 8, 1967; compromised. 
Lestie N. Baker et al., A-28454 (October 26, 1960). On reconsideration 
Autrice (. Copeland, 69 LD. 1 (1962). , 
Autrice Copeland Freeman v. Stewart L. Udall, Civil No. 1578, D, Ariz. 
Judgment for Defendant, September 8, 1963 (opinion) ; aff'd. 236 F. 2d 706 
(9th Cir, 1964) ; no petition. 
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. Max bia, The Texas Company, 63 L.D.51 (1956) 


. Max Barash v. Douglas McKay, Civil Action No. 939-56. Judgment for 
‘Defendant, June 18, 1957; rev’d. and remanded, 256 F F. 24 714 (1958) ; judg- 
ment for Plaintiff, December 18, 1958. Sp Biemen eH Decision, 66 ILD. 11 
(1959) ; no petition. 


Barnard-Curtiss Co., 64. 1.D. 312 (1957 ), 65 LD. 49 (1958) 
‘Barnard-Curtiss Co. v. U.S., Ct. Cl. No. 491-59. Judgment for Plaintiff, 
301 F. 2d 909 (1962). : 
Eugenia Bate, 69 I.D. 230 (1962) 
Katherine 8. Foster & Brook H. Duncan, II v. Stewart L. Udall, Civil: 
‘Action No. 5258, D. N.M. Judgment for Defendant, January 8, 1964; rev'd.,., 
835 F. 2d 828 (10th Cir. 1964) ; no ‘petition. 
Sam Bergesen, 62 I.D. 295 Reconsideration denied, IBCA-11 (De- 
--cember 19, 1955) 
Sam Bergesen v. U.S., Civil No. 2044, D. Wash. Complaint dismissed 
March 11, 1958 ; no appeal. 


/ BLM-A-045569,0 I.D. 231 (1963) 


New York State Natural Gas Corp. v. Stewart L. Udall, Civil Action No. ° 
2109-63. 

Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., ‘Civil ‘Action No. 
- 2109-63. Judgment for Defendant, September 20, 1965; Per curiam eee 
aff’d., April 28, 1966 ; no petition. 


_ Lloyd W. Booth, 76 LD.73 (1969) 


Lloyd W. Booth v. Walter J. Hickel, Civil No. 42-69, D. Alas. Suit pending. 


- Melwin A. Brown, 69 I.D. 131 (1962) - 


_ Mein A, Brown v. Stewart L. vaal, Civil Action Nio. 8352-62. Judgment 
for Defendant, September 17, 1963; rev’d., 385 F. 2d 706 (1964) ; no petition. 


_ B.C. Buch, 75 LD. 140 (1968) 


R. O. Buch v. Stewart L. Udall, Civil No. 68-1358-PH, C.D. Cal. Judgment 
for Plaintiff, 298 F. Supp. 381 (1969) ; appeal docketed. 7 


. Lhe California Company, 66 T.D. 54 (1959) 


The California Company v. Stewart L. Udall, Civil Action No. 980-59. 
Judgment for Defendant, 187 F. Supp. 445 (1960); Ai ¢., 296 F. 2d 384 
(1961). & 

In the Matter of Cameron Parish, Louisiana, Cameron Parish Potice 
Jury and Cameron Parish Schoot Board, June 3, 1968 appealed by . 
Secretary July 5, 1968, 75 I.D. 289 (1968). 

Cameron Parish Potice Jury v. Stewart L. Udall, et al., Civil No. 14,206, 


W.D. La. Judgment for Plaintiff, 302 F. Supp. 689 (1969) ; ; order vacating 
prior order issued November 5, 1969.. 
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Carson Construction Co. 62 1.D. 422 (1955) 


Carson Construction Co. v. US, Ct. cl. No. 487— 59. Judgment for Plaintiff, 
‘December 14; 1961 ; no appeal. 


Ohargeability of Acreage Embraced in Oil and Gas Lease Offers, 71 
LD. 387 (1964) Shell Oif Company, A-30575 (October 31, 1966) 


Shell Oi Company v. Udall, Civil No. 216-67. Stipulation of dismissal filed 
August 19, 1968. 


Chema-Cote Perlite Corp. v. . Arthur C. W. Bowen, 72 I.D. 408 (1965) 


Bowen ». Cheméi-Cote Perlite, Arizona Court of Appeals, Div. Two, Affirmed 
’ decision ‘of lower court which found against this Department, 423 P. 2d 104 
(1967). Supreme Court of Arizona rev’d.; motion for rehearing denied, 432 ¢ 
P. 24.485: (1967). 


Stephen H. Clarkson, 72 1.D.138 (1965) 
Stephen H. Clarkson v. U.S., Cong. Ref. 5-68. Suit pending. 
Mrs. Hannah Cohen, 70 I.D. 188 (1963) 
Hannah and Abram Cohen v. U.S., Civil Action No. 3158, D. R. I. Com- 
promised. 


Barney &. Colson, 70 I.D. 409 (1968) 


Barney R. Colson et atl. v. Stewart L. Udall, Civil Action No. 63-26-Civ— 
Oc, M.D. Fla. Dismissed with prejudice, 278 F. Supp. 826 (1968) ; appeal 
docketed February 28, 1968. 


Columbian Carbon Company, Merwin E'. Liss, 63 I.D. 166 (1956). | 


Merwin H. Liss v. Fred A. Seaton, Civil Action No. 3233-56. Judgment for 
Defendant, January 9, 1958; appeal dismissed for want of prosecution, Sep- 
tember 18, 1958, D.'C. Cir. No. 14,647. 


Appeal of Continental Oil Company, 68 I.D. 337 (1961) 


Continental Oil Co. v. Stewart L. Udall, et al., Civil Action No. 366-62. 
Judgment for defendant, April 29, 1966; aff’d., February. 10, 1967; cert. 
denied, 889 U.S. 839 (1967). 


Autrice C. Copeland, See Leslie N. Baker e¢ al. 

Appeal of Cosmo Construction Company,,78 ID. 229 (1966) 
Cosmo Construction Co. et al. v. U.S., Ct. Cl. 119-68, Suit pending. 

John OC. deArmas, Jr., P. A. McKenna, 63 I.D. 82° (1956) 


Patrick A. McKenna. v. Clarence A. Davis, Civil Action No, 2125-56. Judg- - 
ment for Defendant, June 20, 1957; aff’d., 259 F. 2d 780 .(1958) ; cert. denied, ‘ 
358 U.S. 835 (1958). : 
The Dredge Corporation, 64 I.D. 368.(1957), 65 I.D. 336 (1958) 

-. The Dredge Corporation v. J. Russelt Penna , Civil Action No. 475, D, Nev. 
Judgment for Defendant, September 9, 1964; aff’d., 8362 F. 2d 889 (9th Cir. 
1966) ; no petition. See also Dredge Co. v. Husite Co., 369 P. 24 676 (1962) ; 
cert. denied. 371 U.S. 821 (1962). 


J 
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John J. Farrelly et al., 621.D. 1-(1955): ; 
John J. Farrelly and The Fifty-One Oil Co. v. Douglas McKay, Civil Action 

_ _No, 3037-55. Judgment for Plaintiff, Ocbober 11, 1955; no appeal. ne 

£. Jack Foster, 75 1D. 81 (1968) 


' Gladys H. Poster, Hxecutrix of the Estate of T. Jack Foster v. Stewart i 
Udall, Boyd L. Rasmussen, Civil No, 7611, D, N.M, Judgment for Plaintiif, 
June 2, 1969; no appeal. 


Franco Western Oil Company et at., 65 LD. 816, 427 (1958): 


‘Raymond J. Hansen vy. Fred A, Seaton, Civil Action N: 0. 2810-59, F Fadgsment 
for Plaintiff, August 2, 1960 (opinion) ; no appeal. 

See Safartk v. Udail, 304 F. 2d 944 (1962); cert. ene, 871 U.S. GOL 
(1962). 


Gabbs Faploration Co., 67 I.D. 160 (1960) 


Gavbs Exploration Company v. Stewart L, Udall, Civil Action No, 219-61, ; 7 
Judgment for Defendant, December 1, 1961; aff’d., 315 F. 24 87 (1968) ; cert. 
denied, 375 U.S. 822 (1963). 


Stanley Garthofner, Duvall Brothers, 67 L.D.4 (1960) 


Stanley Garthofner v. Stewart L: Udall, Civil Action No. 4194-60. ee: 
ment for Plaintiff, November 27, 1961; no appeal. ; 


General Hweavating Co., 67 L.D. 344 (1960), 


General Excavating Co. v. U.8., Ct. Cl. No. 170-62. Dismissed with prej- 
udice December 16, 1963. 


| Nelson A. Gerttula, 641-D. 295 (1987) 


Nelson A. Gertiula v. Stewart L. Udatil, Civil Action No. 685-60, Tadement 
for Defendant, June 20, 1961; motion for rehearing denied, August 8, 1961; - 
aff'd., 309 F, 2d 658 (1962) ; no petition. : 


. Charles B. Gonsates et al., Western Oil Fields, Inc., et at, 69 L.D. 236 
(1962) . 
Pan American Petroleum Corp. & Charles B. Conealan v. Stewart L. Udall, 


Civil Action No. 5246 D. N.M. Judgment for Defendant, June 4, 1964; aff'd. 
$52 F. 2d 32 (10th Cir. 1965) ; no petition. 


_ Gulf Oit Corporation, 69 I.D. 380 (1962) 
Southwestern Petroleum Corp. v. Stewart L. Udall, Civil Action No. 2209- 
62. Judgment for Defendant, October 19, 1962; aff'd., 325 F. 2d 633 (1963); 
no petition. i 
Guthrie Electrical Construction, 62 I.D. 280 (1955), IBCA-22 (Supp.) 
‘(March-30, 1956) 
Guthrie Elecirical Construction Co. v. U.S, Ct. Cl. No. 129-58. Stipulation 


of settlement filed, September 11, 1958; Compromised offer eaereniod. and case 
closed October 10, 1958. : 


ce 
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L. H. Hagood eé al.,65 1.D. 405 (1958) 


Badwin Sul et al. v. US., Civil Action No. .7897, D. Colo. Compromise 
accepted. 


‘Raymond J. A. ansen et al., 67 1.D, 362 (1960). 


Raymond J. Hansen et al. v. Stewart L. Udall, Civil Action No. 3902-60. 
Judgment for Defendant, June 28,.1961; aff’d., 304 F. 2d 944 (1962) ; cert. 
denied, 371 U.S. 901 (1962). . 

Robert Schulein v. Stewart L. Udall, Civil Action No. 4131-60. Judgment 
for Defendant, June 23, 1961; aff’d., 304 F. 2d 944 (1962); no petition. 


Kenneth Holt, an individual, ete., 68 1.D. 148 (1961) 


Kenneth Holt, etc. v. U.S., Ct. Cl. No. 162-62. Stipulated judgment, July 2, 
1965. 


Hope Natural Gas Company, 70 1.D. 228 (1963) 


Hope Natural Gas Co. v. Stewart L. Udall, Civil Action No. 2132-63. 

Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil Action 
No. 2109-63, Judgment for Defendant, September 20, 1965; Per curiam 
decision, aff’d., April 28, 1966; no petition. 


Boyd L. Hulse v. William H. Griggs, 67 I.D. 212 (1960) 

William H. Griggs v. Michael T. Solon, Civil Action No. 8741, D. Idaho. 
Stipulation for dismissal filed May 15, 1962. | , 
Idaho Desert Land Entries—Indian Hill Group, 72 1.D. 156 (1965) 


Wallace Reed et al. v. U.S. Department of the Interior et al., Civil Action 
No. 1-65-86, D. Idaho. Order denying preliminary injunction, September 3, 
1965 ; dismissed, November 10, 1965 ; suit pending. \ 


I nterpretation of the Submerged Lands Act, 71 I.D. 20 (1964) 


Floyd A. Wallis v. Stewart L. Udatl, Civil Action No. 3089-63. Dismissed 
with prejudice, March 27, 1968. 


' JA. Terteling & Sons, Inc., 641.D. 466 (1957 ) 


J.-A. Terteling & Sons, Inc. v. U.S., Ct. Cl. No. 114-59. Judgment for De- 
fendant, 390 F. 2d 926 (1968) ; remaining aspects compromised. — 


J.D. Armstrong Co., Inc., 63 I.D, 289 (1956) 


J. D. Armstrong, Inc. v. U.S:, Ct. Cl. No. 490-56. Plaintiff's motion to dis- 
miss petition allowed, June 26, 1959. : 


Leo J. Kotias, Karl Lutzenhiser, 73 1.D. 123 (1988) 


Hart M. Luteenhiser and Leo J. Kottas v. Stewart L. Udall et al., Civil 
Action No. 1371, D. Mont. Judgment for Defendant, June 7, 1968; appeal. 
docketed. 


; Maw L. Krueger, VaigheaR. Connelly, 651.D.185 (1958) st 


Mae Krueger v. Fred A. Seaton, Civil Action No. 3106-58. Complaint dis- 
_ missed by Plaintiff, June 22, 1959. i 
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Ws Dalton La Rue, 8r., 69 LD. 120 (1962) 


W. Dalton La Rue, Sr. v. Stewart L. Udall, Civil Action No. 2784-62. Judg- - 


ment for Defendant, March 6, 1968 ; aff’d., 324 E 2d 428 (1963) ; cert. denied, 
876 U.S. 907 (1964). 


EL. B. Samford, Inc., 741.D. 86 (1967) 

L. B. Samford, Inc v. U.S., Ct. Cl. No. 393-67. Dismissed, 410 F. 2d 782 
(1969) ; no petition. 

Charles Lewellen, 70 1.D. 475 (1963) 


Bernard B. Darling v. Stewart L. Udall, Civil Action No. 474-64. J udgment 
for Defendant, October 5, 1964; appeal voluntarily dismissed, March 26, 1965. 


M itton H. Lichtenwainer, et al., 69 1.D. 71 (1962) 


Kenneth McGahan v. Stewart L. Udall, Civil Action No. A-21- 68, D. Alas. 
Dismissed on merits, April 24, 1964. Stipulated dismissal of appeal with 
prejudice, October 5, 1964, _ : 

Merwin BE’. Liss et al.,70 1.D. 228 (1963) ake 

Hope Natural Gas Company v. Stewart L. Udall, Civil No. 2182-63. 


Consolidated Gas Supply Corp. v. Stewart L. Udall, ct al., Civil Action 
No. 2109-63. Judgment for Defendant, September 20, 1965 ; per curiam Rech: 
sion, aff’d., April 28, 1966 ; no petition. 


Bess iM. ay Lutey, 76 I.D. 37 (1969) 

a Bess May Lutey, et.al. v. Dept. of Ag? “iculture, BLM et al., Civil Action No. 
1817, D. Mont. Suit pending. 

_ Elgin A. McKenna Executria, Estate a4 Patrick A. McKenna, 74 1D. 
133 (1967) , 


Mrs. Elgin A. McKenna as Hxecutria of the Estate of Patrick A. McKenna, 
Deceased v. Udall, Civil No. 2001-67. Judgment for Defendant, February 14, 
1968 ; aff’d., July 10, 1969; no petition. 

Mrs. Elgin A. McKenna, Widow and Successor in Interest of Patrick A. 
McKenna, Deceased v. Walter J. Hickel, Secretary of the Interior, et al., 
Civil No. 2401, D. Ky. Suit pending. 


A. G. McKinnon, 62 I.D. 164 (1955) 


A. G. McKinnon v. U.S., Civil No. 9438, D. Ore. Judgment for Plaintiff, 
178 F. Supp. 913. (1959) ; rev’d., 289 F. 24908. (9th Cir. 1961). : 


Wade McNeil et al., 64 1.D. 423 (1957) 


Wade McNeil v. Fred A. Seaton, Civil Action No. 648-58, Judgment for 
Defendant, June 5, 1959 (opinion) ; rev’d., 281 F. 2d 931 (1960); no petition. 


1 


Wade McNeil v. Albert K. Leonard, et al., Civil Action No. 2226, D. Mont. 
Dismissed, 199 F. Supp. 671 (1961) ; order, April 16, 1962. 


Wade MeNeil.v. Stewart L. Udall, Civil Action No. 678-62. Judgment for 
Defendant, December 13, 1963 (opinion); aff’d., 340 F. 2d 801 .(1964); 
cert. denicd, 381 U.S. 904 (1965). 
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Ps eee Me egna, Guardian, Philip T. Garigan, 65 1.D. 38 (1958), 


Salvatore Megna, Guardian ete. v. “Fred A. Seaton, Civil Action No. 468-58, 

Judgment for Plaintiff, November 16, 1959; motion for reconsideration 
, denied, December 2, 1959; no appeal. 

Philip T. Garigan v. Stewart L. Udall, Civil Action No. 1577 Tus., D. Ariz. 
Preliminary injunction against Defendant, July 27, 1966. Supplemental de- , 
cision rendered September 7, 1966. Judgment for Plaintiff, May 16, 1967; no 
appeal. 


Duncan Miller, Louise Cuccia, 66 LD. 388 (1959) 


Louise Cuceia and Shell Oil Company v. Stewart L. Udall, Civil Action 
No. 562-60. Judgment for Defendant, June 27, 1961; no appeal. : 


Duncan Miller, 701.D. 1 (1963) 
Duncan Miller v. Stewart L. Udall, Civil Action No. 981-63. Dismissed 
for lack of. prosecution, April 21, 1966 ;'no appeal. ; 


Duncan Miller, Samuel W. McIntosh, 71 1.D. 121 (1964) 
' Samuel W. McIntosh v. Stewart L. Udall, Civil Action No. 1522-64. Judg- 
ment for Defendant, Juné 29, 1965 ; no appeal. 


~ Duncan Miller, A-30546 (August 10, 1966), A-30566 (August 11, 
» 1966), and 73 ID. 211 (1966) 
Duncan Miller v. Udall, Civil No, C-167-66, D. Utah, Dienieees with 
prejudice, April 17, 1967 ; no appeal. : 
Bobby Lee Moore et al., 72 I.D. 505 (1965) Anquita L. K. Vision et a, 
_ A-80483 (November 18, 1965) 
Gary Carson Lewis, ete. et al. v. General Services Administration et al.,”. 


‘Civil No: 3253 S.D. Cal. Judgment for Defendant, April 12, 1965; aff'd, 
377 F. 2d 499 (9th Cir., 1967) ; no petition. 


‘Henry S. Morgan et al., 65 1.D. 369 (1958) 


Henry 8. Morgan. v. Stewart L. Udalt, Civil Action No. 3248-59. Judgment 
for Defendant, February 20, 1961 (opinion) ; ; aff'd., 306 F. 2d Age (1962); \° 
cert. denied, 371 U.S. 941 (1962). 


_ Morrison-Knudsen Co., Inc., 641.D. 185 (1957) 


Morrison-Knudsen Co., Ine. v. U.S., Ct. Cl. No, 289-61. Remanded to Trial © 
Commissioner, 345 F. 2d 888 (1965); Commissioner’s- report adverse to. 
U.S. issued June 20, 1967 ; judgment for Plaintiff, 397 F. 2d 826 (1968) ; part 
remanded to the Board of Contract Appeals; stipulated dismissal on Octo- 
ber 6, 1969. 


Richard L. Oelschlaeger, 67 LD. 237 (1960) 


Richard L. Oelschiaeger v. Stewart L. Udall, Civil Action No. 4181-60. 

Dismissed, November 15, 1963. Case reinstated, February 19, 1964. Remand- 

ed April 4, 1967; rev’d. and remanded with directions to enter judgment 
for appellant 389 F. 2d 974 (1968) ; cert. denied, 392 U.S. 909 (1968). 
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Oil and Gas Leasing on Lands Withdrawn by Executive Orders ee 
_ Indian Purposes in Alaska, 70 1. D. 166 (1963) 


Mrs. Louise A. Pease v. Stewart L. Udall, Civil Action No. 760-68, D. Alas, 
Withdrawn April 18, 1963. 

Superior Oil Co. v. Robert L. Bennett, Civil Action No. A-17-63, D. Alas. 

' Dismissed, April 28, 1963. 
_. Native Village of Tyonek v. Robert L. Bennett, Civil Action No. A-15-63, 
D, Alas, Dismissed, October 11, 1963. 

Mrs. Louise A. Pease v. Stewart L. Udall, Civil Action No. A-20-63, D. 
Alas. Dismissed, October 29, 1963 (oral opinion) ; aff’'d., 382 F, 2d 62 (9th: 
Cir. 1964) ; no petition. 

George L. Gucker v. Stewart L. ‘Vaal, Civil Action No. A-39-63, D. Alas. 
Dismissed without prejudice, March 2, 1964; no appeal. 


Paul Jarvis, Inc., 64 LD. 285 (1957) 


Paul Jarvis, Inc. v. U.S., Ct. Cl. Nov 40-58. Stipulated judgment for 
‘Plaintiff, December 19, 1958. , i 


_ Peter Kiewit Sons’ Company, 72 1.D. 415 (1965) 


Peter Kiewit Sons’ Co. v. U.S., Ct. Cl. 129-66. Judgment for Plaintiff. 
May 24, 1968. 


Harold Ladd Pierce, 69 1.D. 14 (1968) 


Duncan Miller v. Stewart L. Udati, Civil Action No. 1351-62. Judgment . 
for Defendant, August 2, 1962; aff’d., 317 F. 2d 573 (1963).; no petition.. 
| Port Blakely Milt Company, 71 LD. 217 (1964) 
' Port Blakely Mill Company v. U.S., Civil Action No. ks W.D. “Wash.. 
' Dismissed with prejudice, December 7, 1964, ; 
fay D. Bolander Co., Ine., 72 1.D. 449 (1965) 


. Ray D. Botander Co., Ine. v. U.S., Ct. Cl. 51-66. Judgment for Plaintiff,. 
December 18, 1968; subsequent Contract Officer’s decision, December 3, 1969; 
interim decision, December 2, 1969; Order to Stay Proceedings until 
‘March 31,1970. : 


Richfield Oi Corporation, 62 I, D. 269 (1955) 
Richfield Oil Corporation v. Fred A. Seaton, Civil Action No, 3820-55. 
. ... Dismissed without prejudice, March 6, 1958 ; no appeal. 
_ Hugh S. Ritter, Thomas M. Bunn,721.D. 111 (1965) 
Thomas M. Bunn v. Stewart L. Udall, Civil Action No. 2615-65. Suit 
pending. 
San Carlos Mineral Strip, 69 L.D.195 (1962) 


James Houston Bowman v. Stewart L. Udall, Civil Action No, 105~63- 

' Judgment for Defendant, 243 F. Supp. 672 (1965) ; aff'd., sub nom. 8. Jack 

| Hinton, et at. v. Stewart L. Udall, 364 F. 2d 676 (1966); cert. denied, 885. 
U.S. 878 (1966) ; supplemented by M—36767, November 1, 1967. 
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_ Seal and Company, 68 LD. 94 (1961) 
Seat and Company, Inc. v. U.S., “Ct. Cl. 274-62. pacement ae Plaintiff, 
January 31, 1964; no appeal.’ 
Shell Oil Company, A-80575 (October 31, 1966), Chargeability of 
_ Acreage Embraced in Oil and Gas Lease 0 ffers, 71 L.D. 837 (1964) 
Shell Oil Company v. Udall, Civil No. 216-67. Stipulated dismissal,- 
August 19, 1968. 
Sinclair Oil and Gas Cupane 75 LD. 155 (1968) 


Sinclair Ott and. Gas Company v. Stewart L. Vaal, Secretary of the In- 
terior, ef al., Civil No. 5277, D. Wyo. Judgment for Defendant, sub nom. 
Atlantic Richfield Co. v. Walter J. Hickel, 303 F. Supp. 724 (1969) ; appeal 
docketed October 14, 1969. 

_ Southern Pacific Co.,76 LD. 1 (1969) 
Southern Pacific Co. v. Walter J. Hickel, Secretary of the Interior, Civil 
Action No. 8-1274, D. Cal. Suit pending. 
Southwest Welding and Manufacturing Division, Yuba Consolidated 

Industries, Ine., 69 1.D. 178 (1962) 

Southwest Welding v: U.S., Civil No. 68-1658-CC, C.D. Cal. Suit pending.. 


Southwestern Petroleum Corporation, et al., 71 1.D. 206 (1964) 
Southwestern Petroleum Corp. v. Stewart L. Udall, Civil Action No. 5773, 
D. N.M. Judgment for Defendant, March 8, 1965; aff’d., 8361 F. 24.650 (10th 
Cir. 1966) ; no petition. 
Standard Oit Company of California, et al.,76 I.D. 271 (1969) 
‘ Standard Oil Company of California v. Watter J. Hickel, et al., Civil 
Action No. A-159-69, D. Alas. Suit pending. : : 
Standard Oil Company of Texas, 71 I.D. 257 (1964) 
California Oit Company v. Secretary .of the Interior, Civil No. 5729, D. 
N.M. Judgment for Plaintiff, January 21,1965 ; no appeal. 4 
James K. Tallman, 68 L.D. 256 (1961) 


James K. Tallman et at. v. Stewart L. Udall, Civil Action No, 1852-62, 

Judgment for Defendant, November 1, 1962 (opinion)-; rev’d., 324 F. 2d 411 

. (1968) ; cert. granted, 376 U.S. 961 (1964) ; Dist. Ct. aff’d., 380 U.S. 1 (1965) ; 
rehearing denied, 380 U.S. 989 (1965). 


Peuwaco, [ne., 75 ID. 8 (1968) 
Teeaco, Inc., @ Corp. v. Secretary of the Interior, Civil No. 446-68. Judg-. 
_ ment for Plaintiff, 295 F. Supp. 1297 (1969) ; appeal docketed, ‘April 18, 1969. 
. Lewas Construction Co. 64 I.D. 97 (1957), Reconsideration denied, 
IBCA~73 (June 18, 1957) 7 


Tewas Construction Co. v, U.8., Ct. Cl. No, 224-58. Stipulated judgment for 
’ Plaintiff, December 14, 1961. 
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Estate of John Thomas, Deceased Cayuse Allotice No. 223 and Estate 
of Joseph Thomas, Deceased, Umatilla Aliotiee No. 877, 64 1. Dd. 401 
» (1957) 

Joe Hayes v. Fred A. Seaton, Secretary of the Interior, Civil Action No. 859- 
581. Ou September 18, 1958, the court etitered an order granting Defendant's 
motion for judgment on the pleadings or for summary judgment. The Plain- 
tiffs appealed and on July 9, 1959, the decision of the District Court was 
affirmed, and on October 5, 1959, petition for rehearing en bane was denied, 
270 FF. 2d 319. A petition for a writ of certiorari was filed January 28, 1960,- 
in the Supreme Court. Petition denied, 364 U.S. 814 (1960), rehearing denied, 
364 U.S..906 (1960). 


Phor-Westeliffe Development, Inc., 70 1.D. 184 (1968) 


Thor-Westcliffe Development, Inc. v. Stewart L. Udall, Civil Action Nes : 
5843, D. N. M. Dismissed with prejudice June 25, 1963. 


See also: 
Thor-Westcliffe Development, Inc. v. Stewart L. Udall, ct al., Civil Action 
No. 2406-61. Judgment for Defendant, March 22, 1962; aff? d., 314 F. 2d 257 
(1963) ; cert. denied, 373 U.S. 951 (1963). 


Richard K. Todd, et al.,681.D.291 (1961) 


Bert-F. Duesing v. Stewart L. Udall, Civil Action No. 290-62. Judgment 
for Defendant, July 17, 1962 (oral opinion) ; aff’d., ae ¥, 2d 748 (1965) ; cert. 


denied, 383 U.S. 912 (1966). 
' Atwood et al. v. Stewart L. Udall, Civil Actions 293-62—299-62, incl. 


Judgment for Defendant, August 2, 1962; aff’d., 350 F. 2d 748 (1965) ; no 
petition. 
Union Oil Co. Bid on Tract 228, Brazos Area, Fewas ene Sale, 
75 LD. 147 (1968) 
The Superior Ott Co. et al. v. Stewart L. Udall, Civil No. 1521-68. Judg- - 


ment for Plaintiff, July 29, 1968, modified, July 31, 1968; aff’d., 409 ¥F. 2a 
1115 (1969) ; dismissed as moot, June 4, 1969; no petition. 


Union Oil Company of California, Ramon P. Colvert, 65 1.D. 245 
(1958) | 
Union Oil Company of California v. Stewart L. Udall, Civil Action No. 


3042-58. Judgment for Defendant, ait ae 2, 1960 (opinion) ; aff’d., 289 F. 2d 
790 (1961) ; no petition. 
Union Oil Company of a et a 1 LD. 169 (1964), 72 LD. 
813 (1965) 

Penelope Chase Brown et al, v. Stewart Udall, Civil Action No. 9202, D. 
Colo. Judgment for Plaintiff, 261 F. Supp. 954 (1966) ; aff'd., 406. FF, 2d 759 
(10th Cir. 1969) ; cert. granted, October 18, 1969. 

‘Equity Oil Company v. Stewart L. Udall, Civil Action No. 9409, * D. Cold; 
Order to Close Files and Stay Proceedings, March 25, 1967. 

Gabbs Exploration Co. v. Stewart L. Udail, Civil Action No. 9464, D. Colo: 
Order to Close Files and Stay Proceedings, March 25, 1967. 


‘ 
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Hwan H. Hugg et al. v. Stewart L, Udall, Civil Action No. 9252, D., 


Colo. Order to Close Files and Stay Proceedings, March 25, 1967. ~ 
Barnette T. Napier et al. v. Seeretary of the Interior, Civil Action. No. 
8691, D. Colo. Judgment for Plaintiff, 261 F. Supp. 954 (1966) ; aff'’d., 406 F. 
2d 759 (10th Cir. 1969) ; cert. granted, October 13, 1969. 
John W. Savage v. Stewart L. Udall, Civil Action No. 9458, D. Colo. Order 
to Close Files and Stay Proceedings, March 25, 1967. 


The Oil Shale Corporation et ah. v. Secretary of the Interior, Civil No. 


8680, D. Colo. J udgment for Plaintiff, 261 F. Supp. 954 (1966); aff’d., 406 

F. 24 759 (10th Cir. 1969) ; cert. granted, October 13, 1969. 

The Oil Shale Corp. et al. v. Stewart L. Udall, Civil Action No. 9465, D. 

Colo. Order to Close Files and Stay Proceedings, March 25, 1967. 

" Joseph B. Umpleby et al. v. Stewart L. Udall, Civil Action No. 8685, 
'D. Colo. Judgment for Plaintiff, 261 F. Supp. 954 (1966); aff'd. 406 F. 2d 
-%59 (10th Cir. 1969) ; cert. granted, October 13, 1969. 

Union Oil Company of California, a Corp. v. Stewart L. Udall, Civil Action 

No. 9461, D. Colo. Order to Close Files and Stay Proceedings, March. 25, 
1967. 


Union Oil Company of California, 71 I.D. 287 (1964) 


Union Oil Company. of .California v. Stewart L. Udall, Civil Action No. 
2595-64. Judgment for Defendant, December 27, 1965; no appeal. 


. Onion Pacifie Railroad Company, 72 I.D. 76, (1965) 


The State of Wyoming and Gulf Ott Corp. v. Stewart L. Udall, ete., Civit : 


Action No. 4913, D. Wyo. Dismissed with prejudice, 255 F. Supp. 481 (1966). ; 
aff’d., 8379 F. 2d 685 (10th Cir. 1967) ; cert. denied, 389-U.S. 985 (1967). | 


US. v. Alonzo A. Adams et al., 64 T.D. 221 (1957), A-27364 (July 1, 


19577) 


Alonzo A. Adams et al. v. Paul B. Witmer et al., Civil Action No. 1222 
.57-Y, S.D. Cal. Complaint dismissed, November 27, 1957 (opinion) ; ; rev'd. 
‘and remanded, 271 F. 2d 29 (9th Cir. 1958) ; on rehearing, appeal dismissed 


as to Witmer; petition for rehearing, by Berriman Genie’; 271 F. 2d : 


(9th Cir. 1959). 


U.S. v. Alonzo Adams, Civil No. 187-60-WM. S.D. Cal. Judgment for Plain- 
tiff, January 29, 1962. (opinion) ; audement modined, 318 F. 2d 861 (9th Cir. , - 


1963) ; no petition. 
US. v. B.A. Barrows and Esther Barrows, 76, 1.D. 299 (1969). 


Esther Barrows, as an Individual and as Excutrix of the Last Will of 


_ #..A. Barrows, Deceased v. Walter J. Hickel, Civil Action No. 70-215-CO, ; 


©.D. Cal. Suit pending. 


US.»v. Ford Mu. Conworse, 72 1.D. 141 oe) 


Ford M. Converse v. Stewart Udall, Civil Action No. 65-581, D. Ore. Judg- 
ment for Defendant, 262 F. Supp. 588 (1966) ; aff'd. 399 F. 2d 616 (9th Cir. 
1968) ; cert denied, 398 U.S. 1025 (1969). so 


puns 
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U.S.v. Alvis FP. Denison, et al.,71 LD. 144 (1964) 


Marie W. Denison, individually and as executria of the Hstate of Alvis F. 
Denison, deceased v. Stewart L. Udall, Civil Action No. 963, D. Ariz. Re- 


- manded, 248-F. Supp. 942 (1965). 
Leo &. Rhoun v. Stewart L. Udall, Civil No. 5822-Phx., D. Ariz. Suit . 


. pending. 
Reid Smith v. Stewart L. Udall ete., Civil No. 1053, D. Ariz. Suit pending, 


U.S. v. Everett Foster et al., 65 1.D.1 (1958) 

Hverett ‘Foster et al. v. Fred A. Seaton, Civil Action No. 344-58. Judgment 
for Defendants, December 5, 1958 (opinion) ; 3 aff’d., 271 F. 2d 836 nee : 
no petition. 

U.S. v. Henaulét Mining Co., 73 1.D. 184 on 

Henault Mining Co. v. Harold Tysk, et al., Civil No. 684, D. Mont. Judg- 

ment for Plaintiff, 271 F. Supp. 474 (1967) ; rev’d. and remanded for further: 
- proceedings, November 14, 1969; rehearing denied, January 23, 1970. 
U.S. ». Charles H. Henrikson, et al., 70 I.D. 212 (1963) 


Charlees H. Henrikson et al. v. Stewart L. Udall, et al., Civil Action 
No, 41749, N.D. Cal. Judgment for Defendant, 229 F. Supp. 510 (1964) ; aff'd, 
350 F. 2d 949 (9th Cir. 1965).; cert. denied, 380 U.S, 940 (1966). 


US. v. Independent Quick Silver Co., 12 ID. 367 (1965) 
Independent Quick Silwer Co., an Oregon Corp. v. Stewart L. Udall, Civil . 
Action No. 65-590, D. Ore. Judgment for Defendant, 262 F. Supp. 588 (1966) ; 
appeal dismissed. ; 
US. v. Richard Dean Lance, 78 I.D. 218 (1966) 
Richard Dean Lance v. Stewart L. Udall, et al., Civil Action No. 1864, ‘D. 
Nev. Judgment for Defendant, January 23, 1968; no appeal. 
U.8.v. Mary A. Mattey, 67 I.D. 63 (1960) 


U.S. v. Hdison R. Nogueira, et at., Civil No. 65-220-PH, C.D. Cal. Judgment 
for Defendant, November 16, 1966; rev’d. and remanded, 403 IF, 2d 816 
(1968) ; no petition. 


U.S. v. Kenneth McClarty, 71 L.D. 331 (1964) 


Kenneth McClarty v. Stewart L. Udall, et al., Civil Action No. 2116; 
E.D.. Wash. Judgment for Defendant, May 26, 1966; rev’d. and remanded, 
408.F. 2d 907 (9th Cir. 1969) ; remanded to the Secretary, May 7, 1969; 
vacated and remanded to Bureau of Land Management, August 13, 1969. 


U.S. 0. New Jersey Zine Company, T4.1.D. 191 (1967) 
The New Jersey Zine Corp., @ Del. Corp. v. Stewart L. Udall, Civil No. 67— 
C404, D. Colo. Dismissed with prejudice, January 5, 1970. 
O.S.v.#.V.Pressentin and Devisees of the H.8. Martin Bees, VI LD. 
447 (1964) 


H. V. Pressentin, Fred J. Martin, Admin. of H. A. Martin Estate v. 
Stewart L. Udall and Charles Stoddard, Civil Action No. 1194-65. Judg gment 
for Defendant, March 19, 1969; no appeal. 
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78.2. ONE Mas Sieaonan etal, 73 LD. 886 (1966) 


U.S. vo. Hood Cor souaion et al., Civil No, 1-67-97, S.D. Idaho. Suit 
pending. 


U.S.0. 0. F. Snyder et al., 72 1.D. 228 (1965) 


Ruth Snyder, Administratrie of the Estate of C. F. Snyder, Deceased et al. 
wo. Stewart L. Udall, Civil No. 66-C-131, D. Colo. Judgment for. Plaintiff, 
267 FB. Supp. 110 (1967) ; rev’d., 405 F. 24 1179 (10th Cir, 1968) ; cert: denied, 
October 13, 1969. 


U8.» Alfred N. Verrue,75 1.D.300 (1968) 


Alfred N. Verrue v. Secretary of the Interior, Civil No. 6898 Phx., D. Ariz. 
Suit pending. ; 


OS. v. Vernon 0. & Ina C. White, 72 I.D. 522 (1965) 


Vernon O. White & Ina C. White v. Stewart L. Udall, Civil No, 1-65-122, _ 
D. Idaho. Judgment for Defendant, January 6, 1967; aff'd. 404 F, 2d 384 
(9th Cir. 1968) ; no petition. 


E. A.V aughey, 63 ID. 85 (1956) 


HB. A. Vaughey v. Fred A. Seaton, Civil Action No. 1744-56. Dismissed by ‘ 
stipulation, April 18, 1957 ; no appeal. 


Burt A. Wackerli et al.; 73 1D. 280 (1966) 


Burt & Lueva G. Wackerhi, et al. v. Stewart L. Udall, et at. Civil No. 1-66- © 
92, D. Idaho. Suit pending. 


 Weardco Construction Corp., 641.D. 876 (1957) 
Weardco Construction Corp. v..U.8., Civil Action No, 278-59-PH,.8.D. Cal. 


Judgment for Plaintiff, October 26, 1959; satisfaction of judgment entered 


February 9, 1960. . 
Frank Winegar, Shell Oil Co. and D. A, Shale, Inc., 74 1.D. 161 (1967 ) 


Shell Oil Co., et al. v. Udall, ef at., Civil No. 67~C-321; D. Colo. Judgment, 
for Plaintiff, September 18, 1967; no appeal. 


; L'state of Wook-Kah-Nah, Comanche Allottee No. 1927, 65 I.D. 436 
(1958) 


Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nah, 
Deceased, Comanche Enrolled Restricted Indian No, 1927 v. Jane Asenap, 
Wilfred Tabbytite, J. R. Graves, Hxaminer of Inheritance, Bureau of Indian 

_ Affairs, Department of the Interior of the United States of America, and 
Horl R. Wiseman, District Director of Internat Revenue, Civil Action No. 
8281, W.D. Okla. The court dismissed the suit as to the Examiner of Inheri- 
tance,and the plaintiff dismissed the suit without prejudice as to the other 
defendants in the case. 

Thomas J. Huff, Adm., with wilt annexed of the Estate of Wook-Kah-Nah 
v. Stewart DO. Udall, Civil Action No. 2595-60. J udgment for Defendant, 
Junee 5, 1962 ; remanded, 312 F. 24 one (1962). 
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Birkland, Bertha M. 
overruled, 46 L.D, 110. 


1 For abbreviations used-in this title, see Editor’s note at foot of page LxI. 
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Box v. Ulstein (3 L.D. 143) ; overruled, 
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ruled, 35 LD. 399. 

Bradstreet e¢ al. v. Rehm (21 L.D. 30) ; 
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California, State of (44 L.D. 468) ; over- 
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overruled to extent inconsistent, 70 
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Davis, Heirs of (40 L.D. 573) ; over- 
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modified, 48 L.D. 300. 
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. ruled, 30 L.D, 355. 
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ruled, 6 L.D. 483. 


Falconer v. Price (19 L.D. 167) ; over- 
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Fargo No. 2 Lode Claims (37 L.D. 
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(51 L.D. 649) ; distinguished, 55 I.D. 
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ruled, 41 L.D. 63. 
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336. 

Gauger, Henry (10. L.D. 221); over- 
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Gleason v. Pent (14 L.D. 875; 15 L.D. 
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ruled, 25 L.D. 495. 
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(25 L.D. 323) ; overruled, 38 L.D. 253. 
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recalled and vacated, 39° L. D. 211. 
‘Hensel, Ohmer V. (45 L.D. 557) ; distin- 

guished, 66 1.D. 275, 
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L.D. 365; Lillian M. Peterson e¢ ai. 
(A-20411), August 5, 1937, unre- 
ported (See 59 I.D. 282, 286). 
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ruled so far as in conflict, 60 I.D. 417, 
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Kemper v. St. Paul and Pacific R.R. Co, 
(2 C.L.E. 805); Overruled 18 L.D. 
161, 


i 


““PABLE OF OVERRULED AND MODIFIED CASES 


‘Kilner, Harold E. e¢ al. (A-21845) > 
February 1, 1989, unreported; over- 
ruled so far as in conflict, 59 I.D. 
258, 260. ; : 

King v. Bastern Oregon Land Co. (23 
L.D, 579) ; modified, 30 L.D. 19. _ 

Kinney, E. C.. (44 L.D. 580) ; overruled 
so far as in conflict, 538 ID. 228. 

Kinsinger v. Peck (11 L.D. 202). (See 
39. L.D. 162, 225). 

Kiser v. Keech (7 L.D. 25) ; overruled, 
23 L.D. 119. 

Knight, Albert. B. e¢ al. (30 L.D. 227) ; 
overruled, 31° L.D. 64. 

Knight v. Heirs of Knight (39: L.D. 362, 

_ 491) ; 40 L.D. 461; overruled, 43 L.D. 
242. 

' _Kniskern v. Hastings and Dakota B.R. 
Co, (6 C.L.0. 50); overruled, 1 L.D. 
362. 

Kolberg, Peter F. (87 L.D. 453) ; over- 
ruled, 43 L.D. 181. 

‘Krigbaum, James T. (12 L.D. 617); 
overruled, 26 L.D. 448. 

Krushnic, Emil L. (52 L.D, 282, 295) ; 


vacated, 53 I.D. 42, 45 (See 280 U.S. 


306). 


Lackawanna Placer Claim (36 LD. 36) ; 
overruled, 87 L.D. 715. 

La Follette, Harvey M. (26 L.D. 458) ; 
overruled’ so far as in conflict, 59 
I.D..416, 422. 

Lamb v, Ullery (10 L.D. 528); over- 
ruled, 32 L.D. 331. ; 

Largent,, Hdward B. et ai. (18 L.D. 
397) ; overruled so far as in conflict, 
42 L.D, 821. . 

Larson, Syvert (40 L.D. 69) ; overruled, 
43 L.D. 242. 

Lasselle v. Missouri, Kansas and Texas 
Ry.. Co. (3 C.L.0. 10) ; ; overruled, 14 
L.D. 278. 

Las Vegas Grant (138 L.D. 646; 15 LL.D. 
58) ; revoked, 27 L.D. 683. 

Laughlin, Allen (31 I:D. 256); over- 
ruled, 41 L.D. 361. 

Laughlin - v. Martin (18 L.D. 112); 
modified, 21 L.D. 40. 

Law v. State of Utah (29 L.D. 623) : ; 
overruled, 47 LD. 359, 


LIII 

Layne eal Bowler . Export. Corp., 
IBCA-245 (Jan. 18, 1961), 68 I.D. 33, 
‘overruled in so far as it conflicts 
with Schweigert, Inc v. 
States, Court of Claims No. 26-66 
(Dee. 15, 1967), and Galland-Hen- 
ning Manufacturing Company, IBCA- 
5384-12-65 (Mar. 29, 1968). 

Lemmons, Lawson H. .(19 L.D. 37); 
overruled, 26 L.D. 389. 

Leonard, Sarah (1 .L.D. 41) ; overruled, 
16 L.D. 464. a 

Lindberg, Anna C. (3 L.D. 95) ; modi- 
fied, 4 L.D. 299. 

Lindermann v. Wait (6 L.D. 689; over- 
ruled, 13 L.D. 459. ‘ 

*Linhart v. Santa Fe Pacific R.R. Co. 
(36 L.D. 41); overruled, 41 L.D. 284 
(See 48 L.D. 536). 

Little Pet Lode (4 L.D. 17) ; overruled, 
25 L.D. 550. ; 

Lock Lede (6 L.D. 105):; overruled. so 
far as in conflict, 26 L.D. 123. ey ae 

Lockwood, Francis A. (20 LD. 361); 
modified, 21 L.D. 200. 

Lonnergran v. Shockley (33 L.D. 238) ; 
overruled so far as in conflict, 34 L.D. 
314; 36 L.D. 199. 

Louisiana, State of (8 L.D. 126) ; modi- 
- fied, 9. L.D. 157. 


Louisiana, State of at L.D. 231) ; va ; 


cated, 26 L.D. 5. ' 

Louisiana, State of (47 L.D. 366) y over- 
ruled so far as in conflict, 51 L.D. 291. 

Louisiana, State of (48 L.D..201) ; over- 
ruled. so far as in conflict, 51 LD. 
291. 

Lucy B. Hussey Lode (5 L.D. 93) ; over- 
ruled, 25 L.D, 495. . 

Luse, Jeanette L. et al. (61 ID. 103) ; 
distinguished by Richfield Oil Corp., 
71 LD, 248. 


| Luton, James W. (34 L.D. 468); over- . 


ruled so far as in conflict, 35 L.D. 
102. 


Lyman, Mary 0. (24 L.D..498) ; over- 


ruled so far as in conflict, 43 L.D. 221. 
Lynch, Patrick (7 L.D. 33); overruled 
so far as in conflict, 13 L:D. 718. 


Madigan, Thomas (8 L.D. 188); over- 
ruled, 27 L.D. 448. 


oa 
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Maginnis, Charles P. (81 L.D. 222); 
“everruled, 35 L.D. 399. 

Maginnis, John 8. (82 L.D. 14) ; modi- 
fied, 42 L.D, 472). 

Maher, John M. (34 L.D. 342) ; modi- 
fied, 42 L.D. 472. 

Mahoney, Timothy (41 L.D. 129) ; over- 
ruled, 42 L.D: 313. 

Makela, Charles (46 L.D. 509) 5 ex- 

_ tended, 49 L.D. 244. 

Makemson v. Snider’s Heirs (22 L.D. 
511; overruled, 32 L.D. 650. 

Malone Land and Water Co. (41 L.D. 
188) ; overruled in part, 43 L.D. 110. 

Maney, John J. (35 L.D. 250); modi- 
fied, 48 L.D. 1538. 

Maple, Frank (37 L.D. 107); overruled, 

48 LD. 181. 

Martin v. Patrick (41 L.D. 284) ; over- 
ruled, 43 L.D. 536. 

' Mason v. Cromwell (24 L.D. 248) ; $ va- 
cated, 26 LD. 369, 

Masten, HE. C. (22 L.D. 387) ; overruled. 
25-L.D. 111. 

Mather: et al. v. Hackley’s Heirs (15 

’ LD. 487) ; vacated, 19 L.D. 48. 
“Maughan, George W. (1 L.D. 25) ; over: 
; ruled, 7 L.D. 94. : 

Maxwell and Sangre de Cristo Land 
Grants (46 L.D. 801); modified, 48 

' BD, 88. 

McBride v, Secretary of the Interior 
(8 C:L.0. 10) ; modified, 52 L.D. 33. 

McCalla v.- Acker (29 L.D, 203); va- 
eated, 30-L.D. 277. 

McCord, W. EB. (28 L.D. 187) ; over- 
ruled to extent of any possible in- 

consistency, 56 I.D. 73. 

McCornick, William 8. (41 .L.D. 661, 
* 666) ; vacated, 43 L.D. 429. 

#McCraney v. Heirs of Hayes (38 L.D. 
21); overruled so far as in conflict, 
41 L.D. 119 (See 43 L.D. 196). 

MeDonald, Roy (34 L.D. 21); over- 
ruled, 37 L.D. 285. 

*McDonogh: School Fund (11 L.D. 378) ; 
overruled, 80 L.D. 616 (See 35 L.D. 
399). 

McFadden et al v. Mountain View. Min- 
ing and Milling Co. (26 L.D. 580) ; 
vacated, 27 L.D. 358. 

McGee, Edward D. (17 L.D. 285) ; over- 
‘ruled, 29 L.D. 166. 


AND: MODIFIED “CASES 

McGrann, Owen (5 L.D. 10) ; overruled, 
24.L.D. 502. — 

McGregor, Carl (87 LL.D. 693); over- 
ruled, 38 L.D. 148. 

McHarry v. Stewart (9-L.D. 344) ; crit- 
icized and distinguished, 56 I.D. 340, 

McKernan v. Bailey (16 L.D. 868); 
overruled, 17 L.D. 494. 

*McKittrick Oil Co. v. Southern Pacific 


R.R. Co. (37 L.D. 243) ; overruled so. 


far as in conflict, 40 L.D. 528 (See 
42 L.D. 817). _ 

MeMicken, Herbert et al. (10 L.D. 97; 
11 L.D. 96); distinguished, 58 I.D. 
257, 260. i 

McNamara e¢ al. v. State of California 
(17 L.D. 296) ; overruled, 22 L.D. 666. 

McPeek v. Suilivan et al. (25 L.D. 281) ; 
overruled, 36 L.D. 26. 

*Mee v. Hughart et ai. (28 L.D. 455); 
vacated, 28 L.D. 209 In effect rein- 
stated, 44 L.D. 414, 487, 46 L.D. 484; 
48 L.D- 195, 346, 348; 49 L.D. 660. | 

*Meeboer v. Heirs of Schut (85 L.D. 
335); overruled so far as in conflict, 
41 L.D. 119 (See 43 L.D. 196). 


, 


Mercer v. Buford Townsite (85 L.D. 


119) ; overruled, 85 L.D. 649. 

Meyer v. Brown (15 L.D. 307) (See 389 
L.D. 162, 225). 

Meyer, Peter (6 L.D. 639) ; ; modified, 
42 L.D. 436. 

Midland Oj‘fields Co. (50 L.D. 620) ; 
overruled so far as in conflict, 54 I.D. 

» B71. . : 

Mikesell, Henry D., A~24112 (Mar. 11, 
1946); rehearing denied (June 20, 


1946), overruled to extent inconsis- 


tent, 70 I.D. 149. 

Miller. D. (60. 1.D. 161) ; overruled in 
part, 62 I.D. 210. 

Miller, Edwin J. (85 L.D. 411) ; over- 
ruled, 43 L.D. 181. 

Miller v. Sebastian (19 L.D. 288) ; ; over- 
ruled, 26 L.D. 448. 

Milner and North Side R.R. Co. (36 L. Dp. 
488) ; overruled, 40 L.D. 187. 

Milton et al. v. Lamb (22 L.D. 389); 
overruled, 25 L.D. 550. 


Milwaukee, Lake Shore and Western . 


Ry. Co. (12 L.D. 79).; overruled, 29 
L.D. 112. 
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‘Miner v. Mariott ef al. (2 LD. 709); 
modified, 28 L.D. 224. 

. Minnesota and Ontario Bridge Com- 
pany (30 L.D. 77); no longer fol- 
lowed, 50 L.D. 359. : 

~*Mitchell v. Brown. (3 L.D. 65) ;. over- 
ruled, 41 L.D. 396° (See 43 L.D. 520). 

Monitor Lode (18 L.D. 358) ; overruled, 
25 LD. 495. , 
* Monster Lode (85 L.D. 498) ; overruled 
so far as in conflict. 55 I.D. 348. 
Moore, Charles H. (16 L.D. 204) ; over- 
ruled, 27 L.D. 482. 


Morgan v. Craig (10 C.L.O. 234) ; over-: 


ruled, 5 L.D. 303. 
Morgan, Henry 8. et @t.. (65 I.D:.369) ; 


‘overruled to extent inconsistent, 71 |. 


L.D. 22. 
Morgan vw. Rowland (37 L.D. 90) ; over- 
ruled, 37 L.D..618. 
» Moritz v. Hing (36 L.D. 450) ; vacated, 
37 L.D. 382. : 
Morrison, Charles 8. 
modified, 36 L.D. 319. 
Morrow et al. v. State-of Oregon et al. 
(32 L.D. 54) ; modified, 33 L.D. 101. 


(36 I.D. 126); 


Moses, Zelmer R. (386 L.D. 473) 3 over- | 


.. ruled, 44 L.D. 570. 
Mountain Chief Nos. 8 and 9- Lode 
Claims (36 L.D. 100); overruled in 
part. 86 L.D. 551. 

Mt. Whitney Military. Reservation (40 
L.D. 315) (See 43 L.D. 33). 

Muller, Hrnest (46 L.D. (248) ; overruled, 
48 LD. 168. 


Muller, Esberne K, (39 L.D. 72) ; modi- 


fied, 39 L.D. 360. 
Mulnix, Philip, Heirs of (33 L.D. 381) ; 
_. overruled, 43 L.D. 532. 

Myll, Clifton O., 71 I.D. 458. (1964) ; as 
supplemented, 71 I.D. 486 (1964), va- 
cated (72 LD. 586) (1965). 


Nebraska, State of (18 L.D. 124) ; over- 


ruled, 28 L.D. 358. 

Nebraska, State of v.. Dorrington (2 
C.L.L. 647); overruled, 26 L.D. 123. 

Neilsen v. Central Pacific R.R. Co. et 
al. (26 L.D. 252) ;. modified, 30 L.D. 
216. , 

Newbanks v. Thompson (22 L.D. 490) ; 
overruled, 29 L.D. 108. 


-AND- MODIFIED CASES “Ly 
Newlon, Robert C. (41 L.D. anys over- 
‘yuled so far as in conflict, 43 L:D. 
364, a 
New Mexico, State of (46 L.D..217); 
overruled, 48 L.D. 98. 


New Mexico, State of (49 L.D. 314) ;_ 


overruled, 54 I.D. 159. 


Newton, Walter (22 L.D. 322); modi- 


' fied, 25 L.D. 188. . 
New York Lode and Mill Site (5 L.D. 
518) ; overruled, 27.L.D. 373. 


*Nickel, John R. (9 L.D. 388); over-: 


ruled, 41 L.D. 129 (See 42 L.D. 318). 
Northern Pacific R.R. Co. (20 L,D.- 
191); modified, 22 L.D. 224; over- 
ruled so far as in conflict, 29 L.D. 
550. 

Northern Pacific R.R. Co. (21 L.D. 412; 

23 L.D, 204; 25 L.D. 501) ; overruled. 


53 LD. 242 (See 26 L.D. 265, 88 L.D. - 


426; 44 L.D. 218; 177 U.S. 485). 

Northern Pacific R.R. Co. v. Bowman 
(7 L.D. 238); modified, 18 L.D. 224. 

Northern Pacific R.R. Co. v. Burns (6 
L.D. 21) ; overruled, 20 L.D. 191. 

Northern Pacific R.R. Co. v. Loomis (21 
L.D. 395) ; overruled, 27 L.D. 464. 

Northern. Pacific R.R. Co. » Marshall 
et al. (AT L.D.. ane overruled, 28 
L.D. 174. 

Northern Pacific R.R. Co. v. Miller (7 
L.D. 100) ; 
- flict. 16 L.D. 229, 

Northern Pacific R.R. Co. v. Sherwood 
(28 L.D. 126) ; overruled so far as in 
conflict, 29 L.D. 550. 


Northern Pacific R.R. Co. v. Symons 


(22 L.D..686) ; overruled, 28 L.D. 95. 
Northern Pacific R.R. Co. v. Urquhart 
(8 L.D. 365) ; overruled, 28 L.D. 126. 


Northern Pacific R.R. Co. v. Walters et |. 
al. (13 L.D. 280); overruled so far .~ 


as in conflict, 49 L.D. 391. 

Northern Pacific R.R. Co. v. Yantis (8 
L.D. 58) ; overruled, 12 L.D. 127. 

Northern Pacific Ry. Co. (48 L.D. 573) ; 
overruled so far as in conflict, 51-L.D. 
196 (See 52 L.D. 58). 

Nunez, Roman C. and Serapio (56 LD. 
363) ; overruled so far as in conflict, 
57 LD. 213. 


overruled so far as in con- 


XN. 
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Nyman wv. St. Paul, Minneapolis, and 
Manitoba Ry. Co. (5 L.D. 396) ; over- 
ruled, 6 L.D. 750. 


O'Donnell, Thomas J. (28 L.D. 214):] 


overruled, 35 L.D. 411. 
Olson v. Traver et al.. (26 L.D. 350, 
628) ; overruled so far as in conflict, 
29 L.D. 480; 80 L.D. 882. 
Opinion A.A.G.. (35 L.D. 277) ; vacated, 
36 L.D. 342. 
Opinion of. Acting Solicitor, 
1941; overruled so far as inconsistent, 
60 LD. 338. = 
Opinion of Acting Solicitor, July 30, 
1942; overruled so far as in conflict, 
58 LD. 331 (See 59 I.D. 346, 350). 
Opinion of Associate Solicitor, Oct. 22, 
1947 (M-34999); distinguish, 68 
LD. 483. (1961). ; 
. Opinion of Associate Solicitor, M—36463, 
64 LD. 351 (1957) ; overruled, 74 L.D. 
, 165 (1967). , 
‘Opinion of Associate Solicitor, M-86512 
(July. 29, 1958).; overruled to extent 
_ inconsistent, 70 ID, 159. 
Opinion of Chief Counsel. July 1, 1914 
(43 L.D. 339) ; explained, 68 ID. 372. 
Opinion of Secretary, 75 LD. 147 
(1968) ; vacated, 76 ID. 69 (1969). 


Opinion of Solicitor, October 31, 1917 


(D-40462) ; overruled so far as incon- 
sistent, 58 LD. 85, 92, 96. 

Opinion of Solicitor, February 7, 1919 
(D-44083) ; overruled, November 4, 
1921 (M-6397) (See 58° I.D.- 158, 
160). 

Opinion of Solicitor, er 8, 1933 (M- 
27499) ; overruled so far as in con- 
flict, 54 I.D, 402. 

Opinion of Solicitor, 54 1.D. 517 ( 1984) ; . 
overruled, M-36410 (Feb. 11, 1957). 
Opinion of Solicitor, June 15, 1984 (54 
I.D. 517) ; overruled.in part, Febru- 

ary 11,1957 (M-36410). 

Opinion of Solicitor, May 8, 1940 (57 
LD. 124) ; overruled in part, 58 I.D. 
562, 567. 

Opinion of Solicitor, August 31, 1943 

- (M-33183); distinguished, 58 ID. 
726, 729. 


June 6,/ 


AND MODIFIED CASES 


Opinion of Solicitor, May 2, 1944 (58 
LD. 680) ; distinguished, 64 ID. 141, 

Opinion of Solicitor, March 28, 1949 
(M-35093) ; overruled in part, 64 I.D. 
70. : 

Opinion of Solicitor, 60 LD. 486 (1950) ; 
will not be followed to the extent that 
it conflicts with these views, 72 I.D. 
92 (1965). 

Opinion of Solicitor, Jan. 19, 1956 (M- — 
36878); overruled to extent incon- 
sistent, 64 I.D. 57. 

Opinion of Solicitor, June 4, 1957 (M- 
86443) ; overruled in part, 65 I.D. 316. 

Opinion of Solicitor, July. 9, 1957 (M- 
36442); withdrawn and superseded, 
65 LD. 386,888. 

Opinion of Solicitor, 64 ID. 351 (1957) ; 
overruled, M-36706, 74 I.D. 165 
(1967). / : 

Opinion of Solicitor, Oct. 30, 1957, 64 
LD. 393 (M-86429); no longer fol- . 
lowed, 67 I.D. 366. 7 

Opinion of ‘Solicitor, M-36456 (Nov. 21, 
1957), will not. be.followed to the ex: 
tent that it conflicts with these views. 
M-36456 (Supp.) (Feb. 18, 1969), 76 
LD. 14. : 

Opinion of Solicitor, July 29, 1958 (M- 
86512); overruled to extent incon- . 
sistent, 70 I.D. 159. 

Opinion of Solicitor, Oct. 27, 1958 (M-- 
365381) ; overruled, 69 I.D. 110. 

Opinion of Solicitor, July 20, 1959 (M- 
36531, Supp.) ; overruled, 69 I.D. 110. 

Opinion of Solicitor, 68 I.D.,433 (1961) ; 
distinguished and limited, 72 I.D. 245 
(1965). 23 

Opinion of. Solicitor, M-36767 (Nov. 1, 
1967) (Supplementing M-36599), 69 
LD. 195 (1962). 

Opinions of Solicitor, September 15, 

1914, and February 2, 1915; ‘over- 

ruled, September 9, 1919 (D-43085, 
May Caramony) (See 58 I.D.. 149, 
154-156). 

Oregon and California R.R. Co. v. Puck- 

ett (39 L.D. 169); modified, 58 I.D. 
264. 

Oregon Central Military Wagon Road 
Co. v. Hart (17 L.D. a0) overruled, 
18 L.D. 548. 
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Owens ef al. v. State of California (22 
. LL.D. 369).; overruled, 38 L.D.. 253. 


Pace v. Carstarphen et ai. (50 L.D. 
369); distinguished, 61 LD. 459. 

Pacific Slope Lode (12 L.D. 686) ;.over- 
ruled so far as in conflict, 25 L.D. 518. 

Papina v. Alderson (1 B.L.P. 91) ; modi- 

fied, 5 LD. 256. 7 

Patterson, Charles E. (3 L.D. 260); 
modified, 6 L.D, 284, 624. 

Paul Jarvis, Inc. Appeal of (64 LD. 
_285) ; distinguished, 64 I.D. 388. 

Paul. Jones Lode (28 L-D. 120); modi- 
fied, 31 L.D. 359. 

Paul v. Wiseman (21 L.D. 12); over- 
ruled, 27 L.D. 522, 

Pecos Irrigation and Improvement Co. 
(15 L.D. 470) ; overruled, 18 L.D. 168, 
268. 

Pennock, Belle L. (42 L:D. 315); va- 
cated, 43 L.D. 66. 

Perry v. Central Pacific RR. Co. (39 
L.D. 5); overruled so far as in con- 
flict, 47 L.D. 304. 


Phebus,. Clayton (48 L.D. 128); over-, 


ruled so far as in conflict. 50 L.D. 
281; overruled to extent inconsistent, 
70 L.D. 159. 

Phelps, W. L. (8 ©.L.0. 189); over- 
ruled, 2 L.D. 854. 

Phillips, Alonzo (2 L.D. 321); over- 
ruled, 15 L.D. 424. 

Phillips v. Breazeale’s Heirs (19 LL.D. 
573) ; overruled, 39 L.D. 93. 

Pieper, Agnes C. (35 L.D. 459) ; over- 
ruled, 43 L.D. 374. 

Pierce, Lewis W. (18 L.D. 828); va- 
eated, 53 I.D. 447; overruled so far 
as in conflict; 59 ID. 416, 442. 

Pietkiewicz et al. v. Richmond (29 L.D. 
195) ; overruled, 37 L.D. 145. 

Pike’s Peak Lode (10 L.D. 200) ; over- 
ruled in part, 20 L.D. 204. 

Pike’s Peak Lode (14.L.D. 47); over- 
ruled, 20 L.D. 204. 

Popple, James (12 L.D. 433) ; overruled, 
13 L.D. 588. 

Powell, D. C. (6 L.D. 302) ; modified. 

: 15 I.D. 477. : 

' Prange, Christ ©. and William C. 
Braasch (48 LL.D. 488) ; overruled so 
far ag in conflict, 60 LD. 417, 419. 


AND MODIFIED CASES LVII 


Premo, George (9 L.D. 70) (See: 39 
L.D. 162, 225). 


‘Prescott, Henrietta P. (46 L.D. 486); _ 


overruled, 51 L.D. 287. 

Pringle, Wesley (13 L.D. 519); over- 
ruled, 29 L.D. 599. 

Provensal, Victor H. (80 L.D. 616); 
overruled, 35 L.D. 399. 

Prue, Emanuel, Widow of 
436) ; vacated, 33 L.D. 409. 

Pugh, F. M. eé al. (14 L.D. 274); in 
effect vacated, 282 U.S. 452. 

Puyallup Allotment (20 L.D. 157); 
modified, 29 L.D. 628. 


(6 LD. 


Ramsey, George L., Heirs of Edwin C. 
Philbrick (A-16060), August 6, 1931, . 
unreported ; recalled and vacated, 58 
I.D, 272, 275, 290. 

Rancho Alisal (1 L.D. 178) ; overruled, 
5 L.D. 320. 


“Rankin, James D. eé al. (7 L.D. =) : 


overruled, 35.L.D. 32. 
Rankin, John M. (20 L.D. 272); re- 
versed, 21 L.D. 404. 


‘Rebel Lode. (12 L.D. 683); overruled, 


20. L.D. 204; 48 L.D. 5238. 

“Reed v. Buffington (7 L.D, 154) 3 .over-. 
ruled, 8 L.D. 110 (‘See 9 L.D. 360)... 

Regione v. Rosseler (40 L.D. 93) ;-va- 
eated, 40 L.D. 420. 

Reid, Bettie H., Lucille H.. Pipkin (61 . 
I.D. 1); overruled, 61 LD. 355. — 
Rialto No: 2 Placer Mining Claim (34 
L.D. 44) ; overruled, 37 L.D. 250. © 
Rico Town Site (1 L.D. 556) ; modified, 

“5 L.D. 256. 

Rio Verde Canal Co. (26.L.D. 381) ; va- 
cated, 27 L.D. 421. 

Roberts v. Oregon Central ‘Military 
Road Co. (19 L.D. 591); overruled, 
31 L.D. 174. . 

Robinson, Stella G. (12 L.D. 448) ; over- 
ruled, 13 L.D. 1. 

Rogers v. Atlantic & Pacific R.R. Co. (6 
L.D. 565) ; overruled so far as in:con- 
flict, 8 L.D. 165. 

Rogers, Fred B. (47 L.D. 325).; vacated, 
53 -I.D. 649. 

Rogers, Horace B. (10 L.D. 29) ; over- 
ruled, 14 L.D. 321. 

*Rogers v. Lukens (6 L.D. 111); over- 
ruled, 8 L.D. 110 (See 9 L.D. 360): 


“a 


’ EVOI 


' Romero v. Widow of Knox (48 L.D. 82); 
overruled so far as in conflict, 49 L.D. 


244: 


Roth, Gottlieb (50 L.D. 196) ; modified, 


50 L.D. 197. 


Rough Rider and Other Lode Claims 


(41 LD. 242, 255).; vacated, 42 L.D. 
584. 


“St. Clair, Frank (52 L.D. 597); modi- 


- fied, 53 LD. 194. 


*St. Paul, Minneapolis and Manitoba 
| Ry. Co. (8 L.D. 255); modified, 18 


LD. 354 (See 32 L.D. 21). 
St. Paul, Minneapolis and Manitoba Ry. 


' Co. v. Fogelberg (29 L.D. 291); va- 


_ cated, 30 L.D. 191. 
St. Paul, Minneapolis and Manitoba Ry. 


Co. v. Hagen (20 L.D. 249); over- 


, ruled, 25.L.D. 86. 
Salsberry, Carroll (17 L.D. 170) ; over- 
ruled, 39 L.D. 93. 


Sangré de Cristo and Maxwell Land 
Grants (46 L.D. 301); modified, 48: 


L.D. 88. 
Santa Fe Pacific R.R. Co. v. Peterson 
(89 L.D. 442) ; overruled, 41 L.D. 383. 
Satisfaction . Extension Mill Site (14 
L.D. 178) (See 32 L.D. 128). 
.*Sayles, Henry P. (2 L.D. 88); modi- 
fied, 6 L.D. 797 (See 87 L.D. 3380). 
‘Schweitzer v. Hilliard et at. (19 L.D. 


294) ; overruled so far as in conflict, ; 


26 L.D. 6389. 
Serrano. v: Southern Pacific R.R. Co. 
(6 C.L.O. 93) ; overruled, 1 L.D. 380. 
Serry, John J. (27 L.D. 380) ; overruled 
so far as in conflict, 59 LD. 416, 422. 
Shale Oil Company (See 55: 1.D. 287). 
Shanley v. Moran (1 L.D. 162); over- 
ruled, 15 LD, 424, 
Shineberger, Joseph (8 L.D. 231) ; over- 
. ruled, 9 L.D. 202. 
Silver Queen Lode (16 L.D. 186) ; over- 
ruled, 57 LD. 68. 
Simpson, Lawrerice W. (85 L.D. 399, 
609) ; modified, 36 L.D. 205. 
Sipchen v. Ross (1 L.D. 634) ; modified, 
4 L.D. 152. 
Smead v. Southern Pacific R.R. Co. (21 
L.D, 432) ; vacated, 29 L.D. 135. 


TABLE OF OVERRULED 


AND MODIFIED CASES 

Snook, Noah A., ef-ak (41 1.D. 428); 
overruled so far as in cone E.D. 
364. 

Sorli v. Berg (40 L.D. 259) ; overruled, 
42 L.D. 557. 

Southern Pacific R.R. Co. (45 L.D. 460) ; 
reversed, 18 L.D. 275. ; 

Southern Pacific R.R. Co. (28 L.D. 281) ; 7 
recalled, 32 L.D. 51. 

Southern Pacific R.R. Co. (33 L.D. 89) ; ae 
recalled, 33 L.D, 528. 

Southern Pacific R.R. Co. v. Bruns (31 
L.D. 272) ; vacated, 37 LD. 248, 

South Star Lode (17 L.D, 280); over-. - 
ruled, 20 L.D. 204; 48 L.D. 528. 

Spaulding v. Northern Pacific R.R..Co. 
(21 L.D. 57) ; overruled, 31 B.D. 151. 

Spencer, James (6 L.D. 217) ; modified, 
6 L.D. 772; 8 L.D. 467. 

Sprulli, Lelia May (50 L.D. 549) ; over- 
ruled, 52 L.D. 339. 

Standard Shales Products Co. (52'L.D. 
522) ; overruled so far as in conflict 
53 LD. 42. 

Star Gold Mining Co. (47 L.D. 88) ; dis- 

_ tinguished by U.S. v. Alaska Empire 
Gold Mining Co. (72 I.D. 278). 

State of California (14 L.D. ae va-’ 
cated, 28 L.D. 280. 

State of California (15 L.D. 10); over- 
ruled, 23 L.D, 423. ; 

State of California (19 L.D. Bee va- 
cated, 28 L.D. 57. 

State of California (22 L.D. 428) ; over- 
ruled, 32 L.D. 34. 

State of California (32 L.D. 346) ; va- 
cated, 50 L.D. 628 (See 37 L.D. 499 
and 46 L.D. 396). 

State of California (44 L.D. 118) ; over- 
Tuled, 48 L.D. 98. 

State of California (44 L.D. 468) ; over- 
ruled, 48 L.D. 98. 

State of ‘California v. Moccettini (19 
L.D. 359) ; overruled, 31 L.D. 335. 

State of California v. Pierce (3 C.L.O. 
118) ; modified, 2 L.D. 854. 

State of California v. Smith (5 LD. 
543); overruled so far as in conflict, 
18 L.D. 343. ; 

State of Colorado (7 L.D, 490) ; over- 
ruled, 9 L.D. 408. ° 

State of Florida (17 L.D. 355); re- 
versed, 19 L.D. 76. 


“TABLE 


State of Florida (47 L.D. 92, 93) ; over- 

‘ruled so far as in conflict, 51 L.D. 291. 

State of Louisiana (8 L.D. 126) ; modi- 

- fied, 9 L.D. 157. 

State of Louisiana (24 L.D, 281) ; va- 

cated, 26 L.D. 5 
State of Louisiana (47 L.D. 366) ; over- 
ruled so: far as in conflict, 51 L.D. 291. 
State of Louisiana (48 L.D. 201) ; over- 
 vuled so far as in conflict, 51 L.D. 291. 
State of Nebraska (18 LD. 124) ; over- 

'.. ruled, 28 L.D. 358. 

‘State of Nebraska v. Dorrington (2 
C.L.L. 467); overruled so far as in 
conflict, 26 LL.D. 123. 

State of New Mexico (46 L.D. 217); 

. overruled, 48 L.D. 98. 

State of New Mexico (49 L.D. 314); 
overruled, 54 I.D. 159. 

State of Utah (45 L.D, 551) ; overruled, 
48 L.D. 98. 

*Stevenson, Heirs of v: Cunningham (32 
L.D. 650) ; overruled so far as in con- 
flict, 41 L.D. 119 (See 43 L.D. 196). 

Stewart et al. v. Rees et al. (21 L.D. 

°446) ; overruled so far as in conflict, 
29 L.D. 401. 

Stirling, Lillie BE. (39 L.D. 346):; over- 
ruled, 46 L.D. 110. . 

Stockley, Thomas J. (44 L.D. 178, 180) ; 
vacated, 260 U.S. 582 (See 49 L.D. 
460, 461, 492). 

Strain, A.G. (40 L.D. 108) ; overruled 
so far as in conflict, 51 L.D. 51. 

Streit, Arnold (T-476. (Ir.)), August 
26, 1962, unreported; overruled, 62 
ID. 12. 

Stricker, Lizzie (15 L.D. 74) ; overruled 
so far as in conflict, 18 L.D. 283.. 

Stump, Alfred M. e¢ al. (39 L.D. 487) ; 
vacated, 42 LD. 566. 

Sumner v. Roberts (23 L.D. 201) ;. over- 
ruled so far as in conflict, 41 L.D. 173. 

Sweeney v. Northern Pacific R.R. Co. 

(20 L.D, 394) ; overruled, 28 L.D. 174. 
*Sweet, Bri P. (2 C.L.0. 18) ; overruled, 
' 41 LD. 129 (See 42 L.D.. 313). 
Sweeten v. Stevenson (2 BLP. 42); 


overruled so far as in conflict, 3 L.D.’ 


248. 


Taft »v. Chapin (14 L.D.. 593) ; over- 
' ruled, 17 L.D. 414. 


OF OVERRULED AND MODIFIED CASES 


Taggart, William M. (41 L.D. 282) ; 
~ overruled, 47 L.D. 370. 
Talkington’ s Heirs v. Hempfling (2 L. D. 
46) ; overruled, 14 L.D. 200. : 
Tate, Sarah J. (10 L.D. 469) ; overruled, 
21 L.D. 211. : 
Taylor, Josephine e¢ al. (A-21994), 
June 27, 1939, unreported ; overruled 
so far as in conflict, 59 I.D. 258, 260. 

Taylor v. Yates et al. (8 L.D. 210); : 
reversed, 10 L.D. 242. 


LIX: > 


*Teller, John C. (26 L.D. 484); over- 


ruled, 36 L.D. 36 (See 87 L.D. 715). . 


The Clipper Mining Co. v. The Eli Min- 
ing and Land Co. e¢ al., 33 L.D. 660 


(1905) ; no longer followed in part, 67 - 


L.D. 417. 
The Departmental supplemental deci- 
- sion in Franco-Western Oil Company. 
et al., 65 ID. 427, is adhered to, 66 
LD. 362. 


Thorstenson, Even (45 L.D. 96); over- / 


ruled so far as in conflict, 47 L.D. 258. 


Tieck v, McNeil (48 L.D. 158) ; modi-° 


fied, 49 L.D. 260. 
Toles v. Northern Pacific-Ry. Co. et: al. 


(39 L.D. 871).; overruled so far as in, . 


conflict, 45. L.D. 98. ' 

Tonkins, H. H. (41 LD 516) ; over- 
ruled, 51 L.D. 27. 
Traganza, Mertie C. 
overruled, 42 L.D. 612. 


Traugh: v. Ernst (2 L.D. 212); over-. 


ruled, 3. L.D. 98. ‘ 
Tripp v. Dumphy. (28 L.D. 14) ; modi- 
fied, 40 L.D. 128. 


Tripp v. Stewart (7 C.L.O. 89); modi- o 


fied, 6 L.D. 795. 
Tucker v. Florida Ry. & Nay. Co. (19 
L.D. 414) ; overruled, 25 L.D. 233. 


Tupper v. Schwarz (2 L.D. 623) ;. over- 


ruled, 6 L.D. 624. 
Turner v. Cartwright (17 LD. 414) ; 
modified, 21 L.D. 40. 


‘Turner v. Lang (1 C.L.0. 51) ; modified, 


5 L.D. 256. : 
Tyler, Charles (26 L.D. 699); 
ruled, 35 L.D. 411. 


Ulin v. Colby (24 L.D. 311) ; overruled, 
35 L.D. 549. © 

Union Pacific R.R. Co. (82 LD. 89); 
recalled, 33 L.D. 528. 


over- 


(40 LD. 300); ; 


é 


“LX 
‘United States v. Bush (18 L.D. me 
overruled, 18 L.D. 441. 

United States v. Central Pacific Ry. 6 
(52 L.D. 81); modified, 52 L.D. 235. 
United States v. Dana (18 LD. 161) ; 

' modified, 28 L.D, 45. 

United States v. McClarty, Kenneth, 71 

' LD. 881. (1964), vacated and case re- 
manded, 76 LD. 193 (1969). 

United States v. Mouat, M. W. ef al. (60 
LD. 473) ; modified, 61 LD. 289. 

United States v. O'Leary, Keith V. e¢ al. 
(68 I.D. 341) ; distinguished, 64 I.D. 
210, 369. 

Utah, State of (45 L.D. 551) ; overruled, 
48 L.D. 98. ; 


Veatch, Heir of Natter (46 L.D. 496) ; 
overruled so far as in conflict, 49 L.D. 
61 (See 49 L.D. 492 for adherence 
in part). 

Vine, James (14 L.D. 527) ; modified, 14 
L.D, 622. 

Virginia-Colorado Development Corp. 
(53 I.D. 666) ; overruled so far as in 
conflict, 55 I.D. 289. 

Vrandenburg’s Heirs et al. v. Orr et al. 
(25 L.D. 323) ; overruled, 38 L.D. 253. 


"Wagoner v. Hanson (50 L.D. 355) ; over- 
ruled, 56 1.D. 325, 328. 

Wahe, John (41 L.D. 127) ; modified, 41 
L.D. 637. 

Walker v. Prosser (17 L.D. 85); re- 
versed, 18 L.D. 425. 

Walker v. Southern Pacific R.R. Co. (24 
L.D. 172) ; overruled; 28 L.D. 174. 
Wallis, Floyd A. (65 1.D. 369); over- 
ruled to the extent that it is incon- 
sistent, 71 I.D. 22. . 

Walters, David (15.L.D. 136) ; 
24 1.D. 58. 

Warren v. Northern Pacific R.R. Co. (22 
L.D. 568) ; overruled so far as in con- 
flict, 49 L.D. 391. 

Wasmund v. Northern Pacific RR. Co. 
(23 L.D. 445) ; vacated, 29 L.D. 224. 

Wass v. Milward (5 L.D. 349); no 
longer followed (See 44 L.D. 72 and 
unreported case of Ebersold v. Dick- 
son, September 25, 1918, D-36502). 


revoked, 


TABLE OF OVERRULED 


AND MODIFIED “CASES 


qatsmnouss William W. (9 L.D. aot) ; 
overruled, 18 L.D. 586. 

Watson, Thomas I. (4 L.D. 169) ; re-. 
called, 6 L.D. 71. 

Weathers, Allen E., Frank N. Hartley 
(A-25128), May 27, 1949, unreported ; 
overruled in part, 62 I.D. 62. 

Weaver, Francis D. (53 I.D. 179) ; over- 
ruled so far as in conflict, 55 I.D. 290. 

Weber, Peter (7 L.D. 476).; overruled, 
9 L.D. 150. 

Weisenborn, Ernest . (42 
overruled, 48 L.D. 395. 
Werden v. Schlecht (20 L.D. 528); 
overruled so far as in conflict, 24 

L.D. 45. 

Western Pacific Ry. Co. (40 L.D. 411; 
41 L.D. 599) ; overruled, 43 L.D. 410. 

Wheaton v. Wallace (24: ae. 100) ; 
modified, 34 LD. 383. 

White, Anderson (probate 13570-35) ; 
overruled, 58 I.D. 149, 157. 

White, Sarah V. (40 L.D. 630); over- 
ruled in part, 46 L.D. 56. , 
Whitten et al. v. Read (49 L.D. 253, 260; 
50 L.D. 10); vacated, 53 I.D. 447.. 
Wickstrom v. Calkins (20 L.D. 459); 
modified, 21 L.D. 553; overruled, 22 

L.D. 392. , 


L.D. 588); 


Widow of Prue, Emanuel (6 L. D. 486); 


vacated, 83 L.D. 409. 

Wiley, George P. (36 L.D. 305) ; modi- 
fied so far as in conflict, 36 L.D. 417. _ 

Wilkerson, Jasper N. (41 L.D. 188); 
overruled, 50 L.D. 614 (See 42 L.D. 
313). J 

Wilkins, Benjamin C. 
modified, 6 L.D. 797. 

Williamette Valley and Cascade Moun- 
tain Wagon Road Co. v. Bruner (22 
L.D. 654) ; vacated, 26 L.D. 357. 

Williams, John B., Richard and Ger- 
trude Lamb (61 1.D. 81) ;overruled so 
far as in conflict, 61 I.D. 185. 

Willingbeck, Christian P. (3 L.D. 383) ; 
modified, 5 L.D. 409. 

Willis, Cornelius e¢ al. (47 L.D. 135); 
overruled, 49 L.D. 461. 

Willis, Eliza (22 L.D. 426); overruled, 
26 L.D. 436. - : 


(2 L.D. 129); 


TABLE OF OVERRULED AND MODIFIED CASES LXI 


Wilson v. Heirs of Smith (37 L.D. 519) ;| Wright ef al.-v. Smith. (44 L.D. 226) ; 

. overruled so far as in conflict, 41 L.D. in effect. overruled so far as in: con- 
119 (See 43 L.D. 196). flict,.49 L.D. 374. 

Witbeck v. Hardeman (50 L.D. 413); 
‘overruled so far as-in conflict, 51 1.D. | Zimmerman v. Brunson (39 L.D. 310) ; ; 
36. overruled, 52 L.D. T15. 





Nore.—The abbreviations used in this title refer to the following publications: 
“BLP.” to Brainard’s Legal Precedents in Land and Mining Cases, vols. 1 and 
2; “C.L.L.” to Copp’s Public Land Laws edition of 1875, 1 volume; edition of | 
1882, 2 volumes; edition of 1890, 2 volumes; “C.L.0.”: to Copp’s Land Owner, 
vols. 1-18; “L. and R.” to records of the former Division of Lands and. Railroads ; 
“LL.D.” to the Land Decisions of the Department of the Interior, vols. 1-52; 
“TD.” to Decisions of the Department of the Interior, Pegs with vol. 53.— 
EDITOR. 


TABLE OF STATUTES CITED 
(A) ACTS OF CONGRESS 


. Page 
1862: ; 
July 1 (12 Stat. 489). 2 1 
1864: ; : 
: July 2 (13 Stat. 356)_.-_-_- 1 
1872: : 
7 May 10 (17 Stat. 92)_____- 263 
1887: - 
Feb. 8 (24 Stat. 388)_.---_- 18 
Mar. 3 (24 Stat. 556) _--_-_- 5 
Sita het ae eee 5 
-§ 8 (24 Stat. 557)__--_-_- 5 
$42 eee cto ese ke eS 5 
§0us Geben ere secs ee. 5 
§ 7 (24 Stat. 558)..--__- 5 
1891: 5 A eG 
: Feb. 28 (26 Stat. 794).--__- 18 
. 1892: - 
' Aug. 4 (27 Stat. 348) 
So. eels cease See ost 183, 189 
1898: 
June 28 (30 Stat. 495, 502). 355 
1906: : 
June 8 (34 Stat. 225)______ 133, 


134, 135, 138, 139 


2c skese stele 134, 138, 189 
§ 3228 fo ss4 fetetosce 138, 189 
$4205 5-25425 52 ccc eae 138, 139 
1911: | 3 
Mar. 4 (36,Stat. 1345) ---_- 16, 18 
1920: —_ 
Feb. 25 (41 Stat. 437)_-_-_- 27 
§.2 (41 Stat. 438)..___._- 114 


§3 (41 Stat. 439). 112, 113, 114 


"$4 (41 Stat..439)__.. 114 

§ 5 (41 Stat. 439). 114 

. §17 (41 Stat. 448)____- 197, 199 
1926: i : 
May 25 (44 Stat. 649) 

BA ic ie ee ped 35 

June 14 (44 Stat. 741)_-__ 8, 


1 


294, 295, 296, 297 


“Page 
1930: | : 
July 3 (46 Stat. 1007). 
204. 
1931: : 
Mar. 4 (46 Stat. 1523)._- 196, 204 
1934: ; ; ; 
June 18 (48 Stat. 984)___- 17,. 
20, 318, 314, 315, 317 
§ 16 (48 Stat. 987)______- 21 
§ 18 (48 Stat. 988). ; 
. June 28 (48 Stat..1272) _- 3 
§7_ 291, 292, 293, 294, 296, 297: - 
1935: : ' : 
Aug. 21 (49 Stat. 674) 


1936: 
’ June 26 (49 Stat. 1967)_- 313, 314 
§ 7 (49 Stat. 1968)_.-..-. 318, 

314, 315, 316, 317, 318 


1937: 
Aug. 20 (50 Stat. 731) : 
§ 2(f) (50 Stat. 733)... 128. 
1940: a . 
Sept. 18 (54 Stat. 954) Fe 
§ 321(b)-.-_-_-.-.-- 1, 2,3, 4,5 
1946: : 
June 11 (60 Stat. 237) 
§ 5 (60 Stat. 239)______ 164, 181 
§ 11 (60 Stat. 244)_______ 


Aug. 8 (60 Stat. 950) ; 
§ 17 (60 Stat. 951)_ 274, 275, 276 


198, 
200, 201, 202, 275, 276, 279 


§ 15 (60 Stat. 958)__-___ 200° 
§ 30(a) as added (60 Stat. 
955) _.---------- ace 201 


181 


LXIV 
Page 


1947: 
July 31 (61.Stat. 681)_ 299, 301, 333 
Aug. 7 (61 Stat. 913) 


§ 2 ota ec eds 27 
~ §83 (61 Stat. 914)_.-._L_. 26 
1949: 
Apr. 6 (63 Stat. 31)__-._.__ 360 
1950: — 
Apr. 29 (64 Stat. 94) 
§ 4 (64 Stat. 95)_--_-_-__-__ 136 


§ 5 (64 Stat. 95)... 74, 134, 136 
; Sept. 8 (64 Stat. 798)_____- 241 
1951: . 
Oct. 20 (65 Stat. 497)______ 

1954: 
June 4 (68 Stat. 173). 292, 294, 295 
§ 1(a) (68 Stat. 174)___ 292, 293 

1955: 

July 23 (69 Stat. 367)... 23, 
58, 160, 161, 163, 164, 168, 301 
§ 3 .(69 Stat. 368)_.-_____ 57, 
63, 183, 193, 301, 333 


340 


1958: 
July 3 (72 Stat. 324) 


1959; 
. Aug. 25 (73 Stat. 420)___ 313, 314 
1960: . 
Sept. 2 (74 Stat. 781) 
198 
§ 17(b) (74 Stat. 782)__ 198, 276 
§ 17(j) (74 Stat. 783)___ 198, 200 


273 


TABLE OF STATUTES CITED. 


Sept. 2 (74 Stat. 790) 
SG eo ee Ae ee 109: 
Sept. 13 (74 Stat. 899). ___ 8, 
290, 291, 292, 297 
1962: 
Oct. 23 (76 Stat. 27)... 105, 107 
§ 2 (76 Stat. 1127). 105, 107, 108 
§ 3 (76 Stat. 1127)-.___.- 105 
§ 4. (76 Stat. 1127)... 105 
§ 5 (76 Stat. 1128)______- 105. 
§ 6 (76 Stat. 1128)_2_____ 105 
§ 7 (76 Stat. 1128)_______ 105 
§ 8 (76 Stat. 1128)_._____ 105 
; § 9 (76 Stat. 1128)_______ 105 
1964: 
Aug. 31 (78 Stat. 710) 
§ 27 as amended________ 115 
Sept. 19 (78 Stat. 986) _____ 136 
een ee ee Wee 136 
§ 3 (78 Stat. 987)___.___. 136 
§ 4 (78 Stat. 987)_...___.. 186 
§ 5 (78 Stat. 987)-_..--_- 136 
§ 6 (78 Stat. 988)_-..._- 136 
§ 7 (78 Stat. 988)...-_-_- 136 
$8 (78 Stat. 988)__.. 136 
} 1968: : 
Apr. 11 (82 Stat. 77)-..---- 353, 
: 354, 356, 357 
Sept. 30 (82 Stat. 885)_____ 537 


§ 601(c) (82 Stat. 899)_ 357, 359 


ACTS CITED BY POPULAR NAME 


Page 


Administrative Procedure Act, 
June 11, 1946 (60 Stat. 237) 

§ 5(60 Stat. 239)_____._- 

_ $11 (60 Stat. 244)____ 

Antiquities Act, The, June 8, 
1906 (84 Stat. 225). 2. 


181 


133, 


134, 135, 138; 139 


i [See ES ae 134, 138, 139 
ae ec ee a eee "138, 139 
(Deane eames nS 138, 139 


’ Bonneville Project Act, Aug. 20, 
1937 (50 Stat. 731) 
§ 2) (50 Stat. 733)_-_.___ 
Choctaw Termination Act, — 


Aug. 25, 1959 (73 Stat. 420) 313, 314] 


Civil Rights Act, Apr. 11, 1968 
(82 Stat. 77)____.. 353, 354, 356, 357 


128 |. 


Page 
Classification and Multiple Use 
Act, Sept. 19, 1964 (78 Stat. 

986)2 22625 25sc2c0sbesosol ee. 136 

Se OS set ee tee VS 136 - 

§ 3 (78 Stat. 987)_-_--.-_-_- 136 

§ 4 (78 Stat. 987)__.-_.__-- 136 

§ 5 (78 Stat. 987)----..--_- 136 

§ 6 (78 Stat. 988)_---._-__- 136 

§ 7 (78 Stat. 988)__..-_-_-- 136 

§ 8 (78 Stat. 988)_----._-_- 136 
Colorado River Basin Project 
’ Act, Sept. 30,.1968 (82. Stat. 

357 


§ 601(c) (82 Stat. 899)... 357,359 
Defense Production Act, Sept. 8, 


1950 (64 Stat..798)_------_.-- 241 


TABLE OF STATUTES CITED 


Page 

Indian Reorganization Act, June 18, 
- 1934 (48 Stat. 984) 17, 
20, 318, 314, 315, 317 
§ 16 (48 Stat. 987)_-_.__-_- 
§ 18 (48 Stat. 988).-.-_____ 
Internal Revenue Code of 1939, 
Oct..20,.1951 (65 Stat. 497)___. 
Materials Disposals Act, July 31, 


1947 (61 Stat. 681)_--_ 299, 301, 333 
Cp Semen eal ed ments 333 
ee eae eee ee tres 333 


§ 4 as added (Aug. 31, 1950, 


64 Stat. 572)_.-..._..__-- 333 
Mineral Leasing Act, Feb. 25, 

1920, (41 Stat. 487) -.______ 27 

"§ 2 (41 Stat. 438)... 114, 116 

§ 3 (41 Stat. 439)... ___- 112, 


113, 114, 115, 116, 117. 


§ 4 (41 Stat. 439)__.._____- 114, 
115, 116, 117 
§ 5 (41 Stat. 439)__._ 114, 115, 117 
§ 17 (41 Stat. 448)_______ 197, 199 
- Mineral Leasing Act, as amended, ~ 
July 8, 1980 (46 Stat. 1007) 


I Fy ces eS 204 
Mineral Leasing Act, as amended, 
Mar. 4, 1931 (46 Stat. 1523)... 204 


196 
Mineral Leasing Act, as amended, 
' Aug. 21, 1935 (49 Stat. 674) 
§ 14 (49 Stat. 676)_._.___ 197, 203 
§ 17 (49 Stat. 676)-__ 197, 208, 274 
Mineral Leasing Act, as amended 
' Aug. 8, 1946 (60 Stat. 950) 
§ 17 (60 Stat. 951)_.. 274, 275, 276 
§ 17(b) as added (60 Stat. 
198, 200, 201,202 
275, 276, 279 
§ 15 (60 Stat. 958)--______- 200 
§ 30(a) as added ag Stat. 


955) cose eee ee 201 
. Mineral Leasing Act, as amend-— 
ed, Sept. 2, 1960 (74 Stat. 790) 
109, 


_§ 6 amending § 30a-___2__- 

110, 111, 112 

Mineral Leasing Act, as amend- 

ed, Aug. 31, 1964 (78 Stat. 710) 

§ 27 as amended____.__.__ 115 
Mineral Leasing: Act for Ac- 
quired Lands, Aug. 7, 1947, 

61 Stat. 913 


LXV 


ans Page 
| Mineral Leasing Act Revision. of ; 
1960, Sept. 2, 1960 (74 Stat. 
781) 
SDs 2s ei es ln Mor = - 198 


§ 17(b) (74 Stat. 782)___ 198, 276 
§ 17(j) (74 Stat. 783)_._. 198, 200 


340| Mining Claims Occupancy Act, 


Oct. 23, 1962 (76 Stat. 1127)-. 107 
5 ee ES 105, 107, 108 
io Ce Ran eb Aaen akc an 105 
OAC th Nee 105 
--§5 (76 Stat. 1128)... 2 105 
ry eee eee eee ee 105 
oy cee oe eee eel eee ale 105 
Caan ani ate Pir 105 
OG Ay 105 


Oklahoma Indian Welfare Act, . 
June 26, 1936 (49 Stat. 1967) 313, 314 
§ 7 (49 Stat. 1968)___.-. 318, 
314, 315, 316, 317, 318 
Omnibus Adjustment Act, May 
25, 1926 (44 Stat. 649) 
35 
Recreation Act, June 14, 1926 
(44 Stat. 741)..__-__- _ 294, 295, 296 
Recreation and Public Purposes 
Act, June 14, 1926, 44 Stat. 


Recreation and Public Purposes 


Act, as amended, June 4, 1954 
(68 Stat. 173)... 292, 294, 295 
§1(a) (68 Stat. 174)_____-- 293 
Recreation and Public Purposes ; 
Act, as amended, Sept. 18, 
1960, 74 Stat. 899_-_..______- 8 
Recreation and Public. Purposes ; 
Act, as amended, Sept. 13, 
1960 (74 Stat. 899)_ 290, 291, 292, 297 
Surface Resources Act, July 23, 
1955, 69 Stat. 367_.__.----- 23, 
58, 160, 161, 163, 164, 168, 301 
§3 (69 Stat. 368).-.-.----- 57, | 
63, 183, 193, 301, 333 
Taylor Grazing Act, June 28, 
1934 (48 Stat. 1272) 
§.7___- 291, 292, 293, 294, 296, 297 
Transportation Act, Sept. 18, — 
1940, 54 Stat. 954 § 321(b).-- 1, 
2, 3,4, 5 
Upper. Colorado River Basin 
-Compact, Apr. 6. 1949 (63. 


Stat. 31). --__- fae dheien BOO 


\ 


‘TABLE OF STATUTES CITED _ 


(B) REVISED STATUTES 


(C) UNITED STATES CODE 





LXVI 
' RS. § 2332.2___ 62, 63, 318, 321, 322 
Page 
Title 5: 

$0042 22 Seat ece oes 164, 181 
§ 3105....---.-----.----. 181 

Title 16: 

~ §$430..0.-.-.. 134, 135, 188, 1389 
$439 cos eee _._. 184, 135, 189 
§.4338__..----.- 134, 185, 138, 139 
§ 431 ef seg_---------:---. | 185 
§ 832a(f)__.--_-2-- 2 eee 128 

Title 25: 

be AS 16 Srots oes tole ee 356 
$4612 ose ct Saeed 317 
§ 463 ef seg_--.----------- 20 
$4162.22 soos ee ee esos 21 
§ 478.00 sess ese ct eastet ce 21 
S50F ooo aos sso Seen se 317 
$:502- cote anos eae 317. 
§508 6 2cos.lte Sos eee 317 
$604. 2 cease ee ek 317 
S505 2.40. 317 
§506sck cue oe eee 317 
S50] Se sor eos ee Yee 317 
$508 22 2262S oS socks 317 
§ 509-_ 22 ae 317 
§1302 26.5 4tes2 are esa SF s 353, 354 

Title 30: 
§ 22 et seg._.------------- 37 
907-1 see ee 252, 263 
§ 0840 255522 osce se Steast 62, 321 
8 1G. cece eee ste 183 

~ § 181 ef seg______- Saba 27 
$18 7aoso. ee 109, 201 
$201 elas oie secs sose 114] 
$1202. Siok. See ce okew es 114 
$208. ve cawewee ces 112, 113, 114]. 
§:204 S225 L un ooh eon Se 114 
§:2052 2c donc nce eaecteenccs 114 
§:226(d) 222s eee scee cee 276 
§ 226(j) ------------ 198, 200, 276 
5715p 273 





Page 
Title 30—Continued : 
§ 8026 25 Bas ee eel 26 
§ 601____------- 57, 163, 301, 333. 
§ 602___-_- eee 333 
$608.22 22-2 ated 333 
$6042 ice 333 
8611 2 ose desc eeeee ten 57, 
63, 183, 193, 301, 333, 363 
§ 901 ceo oe 105 
S702 et ene et 105." 
87082285. - cee eS 105 
8704s fie 105 
$9708 25 te See eS 105 
6 10bn2ckugt se IO ds 105 
S:7Ofen nee cl bes Seo 105 
§ (08222202. ec ecssc uses 105. 
§ 109s 2 2 eee 105 
Title 43 ' . 
» §O1SFso 2 eee see 291, 294 ° 
§ ACIS eons sot 3 eee, - 74 
§ $69 (a)ic* ose es asceu ss! 292 
§ 869 et seq____----------- 8, 290 
$804 3. oases ES 5 
§:895 iat et ee eed 5 
§ 8962.5 o.sho out ese enee 5 
= 1 Sa lg 5 
$8982 26 22s. s cess cuseess 5 
§:8992 ee eens 5 
$1337.25 ese Secu ee ete 70 
S400. 22. See Sats 136 
§ 1412 2 soc hee oe 186 
§ 141 See ee a 186 
§ 1414__2202 22 _--_-- 186 
§141§2225 55250222 4220s 136 
§:14160. 020822 sec cu eeee 136 
SAAT sob Su te 136 
§:1419 0 oo escent 136 
Title 48 
OT etme ek a 136 
§ 46la____o2_-2-_ 74, 184, 136 
Title 49: : 
1) ene re ee “2 


Pa need 


TABLE OF STATUTES CITED | 


EXECUTIVE ORDERS AND TREATIES | 


1872, Oct. 26—Executive Order 
Adding to the Reservation the 
Sooes, Waatch, Neah and 


1873, Jan. 2—Executive Order of 
Oct. 26, 1872; enlarging the 
Makah Indian Reservation, 
Washington Territory, vacated 
and. certain described lands set 
apart for substitute addition 

to said Reservation...__--- 
1873, Oct. 21—Executive Order 

of Oct. 26, 1872 as amended by 
Executive Order dated Janu- 
ary: 2, 1873 enlarging the 
Makah Indian Reservation, 
Washington Territory, revoked 
.and new enlargement substi- 


Page 


16 


16 


16]. 


‘| 1893, Apr. 12—Executive Order, 


establishing the Ozette Indian 
Reservation subject. to legal 


1934, Nov. 26: H.0. No. 6910— 
Withdrawal for Classification 


1935, Feb. 5: E.O. No. 6964— 
Withdrawal for Classification 
of all Public Land in Certain 
Statesenus ee ae oes 

1937, Oct. 8: Executive Order No. 
7724—-Established the Bitter 
Lake Wildlife Refuge (2 F.R. 


1855, Jan. 31—Treaty with the 
Makahs (12 Stat. 939)_-___- 
1855. July 1—Treaty of Point 
Elliott 1856, Jan. 25—(12 
Stat. 971)_----__- Satecaesee 


14, 16, 19, 


26, 


LXVIT 


‘ Page 


20, 22 


293 


28, 29 


_ DEPARTMENTAL ORDERS AND REGULATIONS CITED 


Code of Federal Regulations: 


-» Title 43: Page Title 483—Continued Page 
OWING A Ou a2) Sain SS oud 27 § 3120.3-3__._2 LL - 28 
§ 192.36.-...----- 2. 204 § 3120.3-3(a)------ 2 26 
§ 192.80...-.-------- 276) - §3120.3-8(b)___--___ ees 26 
§ 192.81_-_2--- ee 276 § 3122.4-2(a)_ ee 198 
-§ 192.140__.--- eee 109 § 3122.4-2(b)__--. eee 198 
§ 200.5(a)_.------------_- 31} §3123.1(d) cc cace full e 288 
§ 254.2. ee 294 PB 188 Seca koe canes. O80 
§ 254.6(a)__-.-------- ee 297 §. 31988 tee 287 
§ 1840.0-6(b)..--------__- 7 § 3123.9.__.___. 286, 287, 288, 289 
§ 1840.0-8__22_-0---- ee 41 § 3123.9(¢)_-_____- ieee 288 
$1944.00 22. Sea be 7 § 3125.1... 8. eat 276 
§ 1852.1-4 (a) (4)----------- 385]  —- § 8125.1(b) (2)----------- =e, 272 

§ 1852.1-4(¢)..-n2---2---- .76 § 3125.2__--_-_---_-_-- roo BUT 

§:1852.1-4(e) 2225-2 ee 335 § 3127.4___----- a eee 197, 198° 

§ 1852.3-8(b) 2st 352 : ee were oh 
See) oes ss ee it Se eT 
§'2211.9-5 (8)(b)--2+---2-- 77 . §8182.4-2.0-0 _ 115 

§ 2282.1-4_________- 291, 294, 297 § 3212.1(a)____ eee 31° 
§ 2233.9-2(e) __----------- 137 § 3882.5_-.------- 2. 69, 70, 71 
S241) oa et cee ee 293, 298 $8884. 1 2o os sce weneacces 71 
§ 2411.1-1(d)_____ eee 298 § 3511.1(b)- fos 2 ee oe . B88 

se MISCELLANEOUS REGULATIONS 

Page Page 


1955, Dec 7: Regulation 192.2 
revised (20 F.R. 9009)_______ 27 
275 | 1958, Jan 8: Revision of Regula- 


1940, Aug. 6: Cir. No. 1475— 
Regulation Governing Rentals 
Amended (5: F.R. 2864) _-___- 


1943, May 31: Cir. No. 1552— lation 192.2 (23 F.R. 227)____ 27, 28 
Part 192—Oil and Gas Leases 1958, Apr. 22: Public Land — 
(8 F.R.. 7710)___---_-_-------- 275 Order No. 1621—Modifying 

1946, Oct. 28: Part 192—Oil Public Land Order No. 82 of. 
and Gas Leases, General Pro- Jan. 22, 1948, in part to 
visions (11 F.R. 12956, 12960)_ 276| permit Mining Location and 


1947, Oct. 29: Regulation Pro- 
hibited the Issuance of a Lease 


Mineral Leasing of Land (23 
F.R. 2687)__-__-_-___- 109, 110, 112 


within a Refuge unless the land © 


was subjected. to a unit agree- 
ment and unless the Lease pro- 


hibited drillmg or prospecting — 


except with the consent of the 
Secretary (12 F.R. 7334) ____- 


1950, Nov. 29: Cir. No. 1773— 
Part. 192—Oil and Gas Leases — 


Amendments (15 F.R. 8584)__ 
-LXvI 


1960, Aug. 3: Publie Land Order 
- No. 2171—Alaska, Withdrawal 
Public Lands for Protection of 
Indian Cemeteries (25 F.R. : 
134, 136, 138 
27 | 1969, Jan. 17: Public Land Order 
No. 4582—Alaska, Withdrawal 

of Unreserved -Lands (34 F.R. 

276. 1025) 2. ses eee eee ee 


DECISIONS OF THE 
DEPARTMENT OF THE INTERIOR | 


SOUTHERN PACIFIC COMPANY. 
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Railroad Grant Lands 


A railroad company asserting a right to patent on the ‘ground that the land 
for which patent is sought was excepted from.a release filed pursuant to.sec- 
tion 321 (b) of the ‘Transportation Act of 1940 must show that the land was - 
sold prior to September 18, 1940, to an innocent purchaser for value and that 
the application for patent is for the benefit of a grantee now entitled: to the 

' protection afforded an innocent purchaser for value; it is not enough to show . 
that land was sold by a railroad company for valuable consideration where 
it ig also shown that six weeks after the conveyance the railroad reacquired 
the land, where the railroad company does not claim: to be an innocent pur- 
chaser for value, and where it appears that, prior to execution of a release, 
the railroad company was entitled to a conveyance of the land from the 

- United States irrespective of the effect of the deeds executed in connection 
“with the earlier sale. : : 


APPEAL FROM THE BUREAU OF LAND. “MANAGEMENT 


Southern Pacific Company has appealed to the Secretary of the 
Interior from a decision dated January 23, 1968, whereby the Office 
of Appeals and Hearings, Bureau of Land Management, affirmed a 

decision of the Sacramento, California, land office rejecting its applica- 
cation, Sacramento 351, for patent to the E1ZGNW1, sec. 9,'T. 26 N., R. 
3 E., M.D.M., Lassen National Forest, California. 

Appellant, as successor in interest of the Central Pacific Railroad 
Company, filed its application on January 12, 1967, pursuant to the act 
of July 1, 1862, 12 Stat. 489, as amended by the act of July 2, 1864, 13 
Stat. 356, and s section 321 (b) , Part I, Title III, of the Transportation 


46 LD. Nos.1&2 


335-855-—69-——-1 ; poe : ; : 1 
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Act of 1940, as amended, 49 U.S.C. sec. 65(b) (1964),1 alleging therein 
that the land applied for was sold by the Central Pacific Railroad 
Company to Sierra Lumber Company for $5 per acre cash. In support 
of its application appellant submitted a copy of a deed dated January 4, 
1889, from Central Pacific Railroad Company to Sierra Lumber Com- 
pany and copies of deeds from Sierra Lumber Company to Central 
Pacific Railroad Company dated February 19, 1889, from Central 
Pacific Railroad Company to Central Pacific Railway Company dated 
July 29, 1899, and from Central Pacific Railway Company to Southern 
Pacific Laad Company dated September: 2, 1930... . 

By a decision dated July 28, 1967, the inca: office rejected appellant’s 
application upon determining ‘that the request for patent did not. come 
within the saving clause of the Transportation Act of 1940. The appli- 
cation stated, the land office noted, that it was filed. for the benefit: of 
the Southern Pacific Company, but.the Transportation Act.of 1940, 
the land office held, was intended for the benefit of innocent purchasers 
for value from the railroad companies and did not provide that a 
patent would be issued for the benefit of a railroad company which 
had reacquired. land: from a party to whom it, had. cony eyed the same 
land.. 

In aypesling to the ireciee Bureau of Land Aanavemen’ from 
the rejection of its application, appellant asserted that the-sale of the 
land in question to the Sierra Lumber Company in 1889 was to an 
innocent purchaser for value and that the fact that the land had been 
sold to an innocent purchaser for value could not, be affected by a sub- 
sequent reconveyance to the railroad company. On October 16, 1940, 
it argued, Central Pacific Railway Company filed a release with the 
Secretary of the Interior pursuant to the Transportation Act of 1940, 
which release expressly provided that it does not embrace. the land 
sold by Central Pacific Railway Company to innocent purchasers 


1Section 321(b), Part II, Title TIL, of the Transportation Act of 1940 provided ‘certain : 
rate benefits for those land grant railroads which. released within a specified. period ‘any 
claims to lands which they might have against the United. States. The Baving, clause. of, 
the statute provides in part that: 

. {8 &:* -Nothing in this section shall be constried * * * to, prevent ‘ga. issuance. of 
patents confirming the title to such lands as the Secretary of ‘the Interior shall find have 
been ‘heretofore sold by ‘any such carrier to an- innocent purchaser - -for value |* 2* #77)" 

The-record shows that. on. October 16, 1940, the Central. Pacific Railway Company 
executed a release in accordance ‘with the provisions of that act “and the rules and 
regulations issued thereundér. by the Secretary ‘of the ‘Interior’? whereby it relinquished, 
remised and quitclaimed to the United States “any and all claims of whatever description 
to lands, interests. therein, compensation or reimbursement therefor on account of lands 
or interests granted, claimed to have been granted or claimed should have been granted 
by any act of the Congress to the CENTRAL PACIFIC RAILWAY COMPANY or to any 
predecessor in interest in aid of the construction of any portion of its railroad,” excepting 
from the release “the rights of way or station grounds of this Company, lands sold by 
the Company to innocent purchasers for value prior to September 18, 1940; lands embraced 
in selections made by the Company and approved by the Secretary of the Interior prior 
to September 18, 1940, or lands which have been patented or certified to the Company 
or any predecessor in interest in aid of the construction of its railroad.” 


1Peo er oe, F SOUTHERN PACIFIC.COMPANY. 9°. - 3 
January 15, 1969 


for value prior to September 18, 1940, and which was accompanied by 
a list of lands falling into that category, which list included the land 
in question. 

In affirming the action. of the land office, the Office a Appeals and 
- Hearmgs observed that: 


As applied to the facts of this case Sierra Lumber may have been an innocent 
purchaser for value when it took a quitclaim ‘deed for these lands from the rail- . 
road. grantee for $400.. However, for the purposes of section 321(b) the effect 
of this conveyance was immediately canceled when the railroad reacquired the 
rights to the lands 6 weeks later, and the ‘lands were restored to their original 

- status. : Although the Central Pacific Railroad Company may. have acted in good. 
faith and paid valuable consideration, it certainly was chargeable with notice of 
the: true: status of. the lands reconveyed. The railroad must have known that it 
had. not. yet received a: patent from the United States for these lands. It could 
not reacquire better title than it originally conveyed. to Sierra. Lumber. The 
railroad merely ‘resumed its original position as grantee as though these transae- 

‘ tions ‘had never occurred. Therefore, under these circumstances the railroad was 

.not.an ‘innocent pane nor eeula it pass the eo of such: status to its 
successors, 

The language of. section 821.(b) indicates an 1 intent to- eee those: who inno- 
cently purchase unpatented. public lands from grantee railroads by allowing the 
Secretary of the Interior to convey title to such. lands to the railroad for. the 

‘relief and benefit of such’ bonafide purchasers. It was not intended to operate 
for the benefit of the grantee railroad itself; or its successors, where the railroad 
subsequently. reacquired the lands from its purchaser. In this situation the need ~ 
to protect Sierra Lumber.as an innocent purchaser was negated long before the 
enactment of the. saving. provisions of the Transportation Act of 1940, Therefore, 
a subsequent purchaser from the grantee or its successor must establish evidence 
of an ‘independent qualifying s sale prior to 1940 in order to claim the Renee of 

. section: 321 (b). * ** : 


‘In support of its conclusions the Office of peer and Hearings 
recited the qualifications of an “innocent purchaser for value” as set 
forth in| United States v. Central Pacific Railroad Co., 84 Fed. 218 
(C.C.N.D. Calif. 1898), and in Santa Fe Pacific Railroad pee ae 
58 ID. 596 (1944). 

“In its present appeal, ee hae points out what it views as material 
facts distinguishing the cases cited by the Office of Appeals @ and Hear- 
ings from the present case. It argues that: 


_ The fact that the land ‘described i in this application: was. gold fee Central Pacific 
Railroad. Company to the Sierra Lumber Company for its fair value is. sufficient 
evidetice ‘of compliance with the provisions of the Transportation Act’ of 1946 
and regulations issued thereunder to authorize the requested issuance-of a patent 
covering such land for the benefit of Southern Pacific Land Company: There is ~ 
no. requirement under the 1940 Transportation Act or.the regulations issued there- 
under that evidence be furnished that subsequent. conveyances in the chain of. 
title, after the initial conveyance by a carrier, have been made to innocent pur- 
chasers: for value, Valid transfers in the chain of title to such property interest 
may. be made by ‘succession under state inheritance statutes, devises in wills and 
gift. deeds, in each such case there is no value paid for the transfer of the prop- 
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erty interest. It is immaterial, for purposes of the savings clause in. the 1940 
Transportation Act, whether or not the reconveyance from Sierra Lumber Com- 
pany to Central Pacific Railroad Company and subsequent conveyances in South- 
ern Pacific Land Company’s chain of title were made for value. 

We cannot accept this as a correct statement of the law. While appel- 
lant denies that the cases cited by the Office of Appeals and Hearings 
are in point, it has cited no decisions tending to support its own. posi- 
tion, and we have found none that it may have overlooked. 

The precise question presented here does not appear to have arisen 
before. However, under principles that have been long established, we 
think it is clear that appellant has failed to snom that itis entitled to 
the patent-which it seeks... ~ 

Appellant attempts to dstinedlab ihe nissan case Sion cae of the 
Santa Fe Pacific Railroad Company, supra, cited by the Bureau, upon 
the fact that in the latter the applicant railroad company did not in- 
clude the land applied for in its list of lands sold prior. to enactment : 
of the Transportation Act, whereas appellant’s predecessor did ex- 
pressly list the land now sought, Appellant misconstrues the Depart- - 
ment’s decision in the Santa Fe case, at the same time according the 
list of excepted lands prepared by a railroad company in connection 
with the filing of a release a legal effect which it does not have. . 

_ In the Santa Fe case the Department pointed out that the railroad 
company, by filing with its release a list of lands sold prior to the 
effective date of the Transportation Act, recognized that the saving 
clause of section 321(b) does not operate automistically without any 
designation. of land to be excepted from the release and that the rail- 
road company had not included the land there in question in its list: 
of excepted lands. 'The inference was thatthe land applied for had not 
been listed because the railroad did not suppose that it came within 
the scope of the saving clause of the statute. The Department did not 
hold, however, that the failure of a railroad company to include-a tract 
of land in its list of lands excepted from a release would preclude the 
issuance of patent to that land if it were found that the land belonged 
to one of the categories of lands described in the saving clause of.the 
statute. Rather, the critical deficiency in that case was the railroad 
company’s failure to show that the Greene Cattle Company, the pur- 
‘ported beneficiary of the application, was an innocent purchaser under 
the act. While the facts differ here, the problem is essentially the same. 

We cannot attach any legal significance to the fact that appellant’s 
predecessor included the land presently in question in its list of lands 
sold to innocent purchasers prior to September 18, 1940. The Trans- 
portation Act itself specifies the circumstances which except land from 

_& release filed by a railroad company under the act and commits to 
the Secretary of the Interior me responsibility for determining where 
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those circuinstaaices exist. If the specified conditions are not found, the 
inclusion of a tract of land by a railroad company in its list of excepted 
lands cannot except that land from the effect. of a release. In other . 
words, the list of sold lands submitted with the release filed i in 1940 
was for informational purposes only. , 
_ .Appellant does not. purport to be an innocent purchaser for value.? 
Rather, it. has attempted to.sever the protection : afforded by t the saving 
Clause of the statute from the party to be protected. In the view ‘of ap- 
pellant, if land in a railroad grant ‘was sold by the railroad company 
prior to September. 18, 1940, for value, this in itself is sufficient to in- 
voke the saving clause of the statute notwithstanding that the sale may 
have been rescinded or otherwise nullified by a transaction which left ° 
both parties to the sale exactly as they were before the sale. ‘This view, 
we think, is unsupportable and is inconsistent with a) obvious intent 
of the act. a 
The saving clause of the statute can be invoked-in this case only if 
-the land in question was sold by the grantee railroad company prior 
to September 18, 1940, to'an innocent purchaser for value. If such dis- 
posal of the land has been made, the railroad company, of course, has 
_ been. fully compensated and has received all of the benefits to which 
it was. entitled under the grant from the United States. How.then can 
it now say that it is entitled to the land itself as well? If; on the other 
hand, the railroad company has not (in fact, been compensated for the 
land, obviously, there has been no sale to a purchaser. for value, and 
there i is.no basis. for invoking the saving clause of the statute... 
“We do not find it necessary to determine whether. or-not, in. any cir- 
cumstances, appellant could have succeeded.to the rights of an: innocent 
purchaser of the larid and thereby obtained: ‘a ‘right ‘exempt from the 


2The term ‘innocent Pisgtiaes for walnee. as used in the aianaartanon Act, “must he 
understood in its ordinary commercial sense, and it has loiig beén-understood by the courts 
to describe one who purchases in good faith an@ for value. Chapmen v..Santa Fe Pac. R. Oo., 
198 F. 2a 498, 502 (D.C. Cir. 1951). It ‘is éssentially equivalent in meaning to “bona. fide 
purchaser.” See Werds aid Phrases, Innocent Purchasers for Value: 

It is well settled that one who claims protection as a bona fide purchaser must be a 
purehaser: for value and. that the burden is upon him to show that he” has ‘paid. value. 
See 46 Am. Jur., Sales, § 465. It is equally settled that one who: himself qualifies as a 
bona fide purchaser is entitled. to protection as such notwithstanding any lack of qualifi- 
cations on the part of his immediate grantor, the original purchaser, or. any intervening 
purchaser. 73 C.J.8. Public Lands § 167; 92 C.J.S. Vendor & Purchaser -§ 321. This 
latter principle ‘has been expressly applied in cases arising under the act of March’ 8, 
1887, as amended, 43 U.S.C. §§ 894-899 (1964), and involving purchasers of lands in 
canceled railroad grants. See Instructions, 11 L.D. 229 (1890); Union Pacific Ry. Co. 
et al: v. McKinley, 14 L.D, 237 (1892) ; Union Colony v. Fulmele et al.; 16 L.D. 273 (1898) ; 
Sethman v. Clise, 17.L.D, 307 (1893) ; Ray et al. v. Gross, 27 L:D. 707 (1898). It is clear, 
however, that the protection of the statute could be invoked only by, or for the benefit 
of, a bona fide purchaser. See United States v. Southern Pacific R.'R. Co., 184 US. 49, 60 
(1902), in which relief was denied: to one*who entered into-an-agreement:-to‘purchase:land 
from ‘a ‘party not eRtitled to invoke the protection of the 1887 aét for-the~purpose of 
securing for that party the protection which it could not seek in its own right. 
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_ effect of its predecessor’ Ss le. We find only that a railroad cannot 
invoke the saving. clause of section 321 without showing that applica- 
tion for patent is made on behalf of one who can assert the rights of 
an innocent purchaser for value? In the absence of any evidence that 
appellant i ig an innocent purchaser for value of the. land applied for, 
appellant’s application was properly rejected. 
_ Therefore, pursuant to the authority delegated to the Solicitor by 
‘the. Secretary. of the Interior (210 DM 2. 2A (4) (a) ; 24 F. R. 1348, the 
‘decision appealed from is affirmed. 
Exnst F. Hox 
- Assistant Solicitor. 


UNITED STATES 
v. 


WARREN. E. WURTS and JAMES E, HARMON 


A-30945 Decided January 23, 1969 


Rules of Practice: Appeals: Timely Filing 


An appeal to the Secretary of the Interior must be dismissed where the notte 
_ of appeal was not transmitted until after the expiration of the 30- day: period _ 
in which it was required to be filed. : 


‘Mining Claims: Discovery: 
To constitute a valid discovery upon a lode mining claim there must be a dis- 
covery on the claim of a lode or vein bearing mineral which would warrant 
a prudent man in the expenditure of his labor and:‘means, with a reasonable 
“ prospect of success, in developing a valuable mine; it is not sufficient that 
there is only a showing which. would warrant further exploration in the 
hope of finding a valuable deposit. : 


Mining Claims: Discovery 
In order to be “valuable” within the meaning of the mining laws, a deposit 
of limestone must be marketable, and where it is acknowledged that there is 





_ * Appellant’s comparison of its position in this ¢ ease with that of a donee or Geviese who 
gives no consideration for the conveyance of land is not apt. 

A donee or devisee takes whatever interest in land his donor or devisor may have to 

convey, subject to any infirmities in the title of-his benefactor, We do not question: the 
Tight of a donee to succeed to the rights of a donor who was: an innocent purchaser for 
value, However,. by definition a donee lacks the characteristics of an innocent purchaser for 
.yalue, and if his donor did not have good title to land,.the donee can -have.no better. - 
: Appellant’s position is.entirely different. Prior to October 16,.1940, when the Central 
Pacific Railway. Company filed its release,. the Tailroad company. claimed title to the 
HYANWY, sec..9, T.-26 N., R.3-B.,. by virtue of a grant from the United States. Its right 
.to. that. land was in no. degree contingent upon the-validity of the title conveyed to, Sierra 
Lumber Company. in: January 1889. Had. that. deed been absolutely. void, the .railroad’s 
right, to: the land in. 1940. would. have been exactly. the. same-as-it would: have’ been -if 
both the deed. to. Sierra- and the subsequent, vot back. to. the. railroad were: effective, con- 
veyances of the land. Pots 
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no market for thé limestone found on’ ‘a mining ‘Claim, even though it may be 


equal in quality ‘to‘limestone” which is ‘marketed, the exposure of the lime- 
stone does not: constitute the discovery. ofa valuable mineral deposit. 


Mining Claims: Determination of ‘Validity 


In order to demonstrate the validity ‘of a mining claim it must be shown as 
a present fact that the’ ‘claim is valuable for mining purposes, and if that 
fact is not established by the evidence, the claim is properly declared null 
and void; it is immaterial that the claim may have been successfully mined 
at some time in the past or that at some time in the future, depending upon 
increased mineral prices or improved mining technology, it may become 
valuable for mining purposes. 


APPEAL FROM THE BUREAU ‘OF LAND MANAGEMENT 


Warren E. Wurts and James E. Harmon have separately’ scibealed 
to the Secretary of the Interior from a decision dated January 3, 1968, 
whereby the Office of Appeals-and Hearings, Bureau of Land Man- 
agement, affirmed a decision of a hearing examiner denying their 
motion to dismiss a contest complaint and declaring the Reliance and 
Sunshine lode mining claims in the SESW, sec. 15, T. 4 S., R. 92 
W., 6th P.M., Garfield County, Colorado, to be invalid. ; 

‘The appeal of Wurts must be dismissed because his notice of epee 
was not transmitted until after the expiration of the 30-day period 
in which a notice of appeal was required to be filed. The Bureau’s deci- 
sion was served on his attorneys on January 18, 1968. A notice of 
appeal was therefore required to be filed or at least mailed not later ~ 
than February 19, 1968, the 30th day, February 17, falling on a Satur- 
day. The notice of appeal was not mailed until February 20, 1968. 
Therefore the appeal cannot be considered and the case must be closed 
asto Wurts. 43 CFR 1844.2, 1840.0-6 (b). 

This action, however, does not substantially prejudice Wurts in the 
circumstances of this case. As noted later, the two claims involved 
here overlap, the issues as to both are practically. identical, and the 
testimony of each claimant was adopted by the other (Tr. 7).* There- - 
fore the same.ruling would be made as to Wurts’ claim as Is is being 
made. on Harmon’s claim.. 

The record shows that the Sunshine lode claim was located on. Feb- 
ruary 20, 1941, by L. Harmon, father of appellant: James E. Harmon 
(Ex. B; Tr. 4, 22-23).:It also shows that the Reliance lode claim was 
located by appellant Wurts and others on April 3; 1964 (Ex. H; Tr. 
40-41). The land embraced in the claims was ¢losed. to mining location . 
.. 1 References.in this decision to. the transcript of. hearing. (Tr.) are ‘yeferences to the 


bearing. held on ‘September. 27, 1966. A. brief earlier hearing involving only. the matter of 
a continuance was. held on August 17, 1966. “a : ; 
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on August 14, 1964, by its inclusion in an area classified for public 
Tecreational use pursuant, to the Recreation and Public Purposes Act 
of June 14, 1926, as amended, 43 U.S.C. sec. 869 et seg. (1964) (Ex. 5). 
Subsequently, pubetantial: quantities of limestone were quarried from 
the claims by a contractor on a reclamation project for use as riprap, 
or fill material, in the construction of a nearby dam ( Tr. 59-60, 70). 
On December 23, 1965, a complaint: was filed in ‘the Colorado land 
office in which it. was charged that both claims. were invalid for the 
reasons'that:: : : : 
al No mineral deposits such ag are deemed ' valuable mineral ‘deposits within, 
the meaning of the mining laws have been discovered within: the limits of the 


claims. 
b. The claims,are located on land that has been picideann from appropriation 


under the mining laws since August 17, 1964, and no valuable mineral deposits 
“were discovered within. the limits of the claims prior to said: date. : 

A hearing was held at Glenwood Springs, Colorado, on Santainoar 2%, 
1966, for the purpose of receiving evidence bearing upon the merits of 
these charges. 

It appears that the Reliance and Sunshine claims are overlapping, 
that mine workings on the claims are in an area common to both claiis, 
and that the rights claimed by the respective appellants are adverse 
to.each other as well as to the title-of the Government (Tr. 8, 99; Ex. 
1)2 However, the rights of appellants, as against each other, were not. - 
- at issue in this proceeding, the dispute before the Department having 
been limited to the question of whether or not, either appellant. could 
‘demonstrate a: discovery which.would vest:in someone.a:claim' to the 
land superior, to the title of the United States. For: purposes: of. this 
‘proceeding. appellants adopted each other’s. testimony,, taking. .the 
position that proof,of a discovery by. either was-sufficient (Tr..7-8). 

In a decision dated April 18, 1967, the hearing examiner. denied a 
motion, made by appellarits duritig. the: course of the: hearing, to dis- 
miss the complaint for failure of the Government to make a prima 
facie case showing the claims to be invalid. After summarizing the 
- testimony presented at the hearing he explained that it-is not necessary 
for a mining claimant, in. order to show a discovery, to demonstrate 
that a claim can be worked at a profit but that the mineral value which 
sustains a discovery must be such that with actual mining operations 
under proper management a profitable mine may reasonably be ex- 
pected to. result, that it is not enough to show that sufficient minerali- 
zation has been found to justify further exploration or to raise a hope 
_ or expectation that values will increase at depth but that cRpOTatOry. 


® The Sunshine claim: is allegedly’ valuable. for the lead, zine, gold and: silver’ occurring 
‘in Veins on the claim, while the Reliance claim’ apparently ‘was’ located primarily: for the 
limestone occurring on the claim, as well as for lead, silver and ‘gold (Tr, 33,°41, 108-109). 
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work nanst show that minerals exist in ‘such quantities and of such 
values that there is a reasonable prospect of success in developing a 
paying mine, that evidence of the removal and profitable sale of ore 
from a mine at some.time. in the past is insufficient to demonstrate a 
discovery if the land can no longer meet the test of a discovery, and 
that, where land hasbeen closed’ to mining location, it must. be shown 
that a discovery was made while the land was open to location. From 
the evidence presented the hearing ‘examiner found that there. was 
some mineral enrichment on the claims but not in significant. amounts, 
that the costs of mining, transporting and processing the metal-bear- 
ing ore would exceed the value of its mineral content, that the claim- 
ants admitted that there was not a market for the limestone on the 
claims, and that the claimants’ case rested upon a hope that further 
exploration would uncover greater values than are now known which. 
would:justify a mining venture, from which he concluded that neither 
claim was valid. 

In appealing to the Director, Bureau of Land Manag ement, appel- 
lants challenged generally the propriety of the standards employed by - 
the hearing examiner, denying the sufficiency of the Governmerit’s 
prima facie showing of invalidity on grounds that the Government’s 
principal witness, a mining engineer employed by the Bureau of Land 
Management, was not qualified to give an opinion as to what a man 
of ordinary prudence would have done from 1941 to 1947 when mining 
operations were intermittently conducted upon the land-and that: his 
opinion was based only upon information available at: the time of the 
hearing, and asserting that the Government required the discovery of 
minerals of commercial value. They further pointed out that witnesses 
for both parties to the contest.had recommended further exploration 
of the claims, and they argued that an increase in mineral values or 
a decrease in production costs would make'a mine operable. | 

In affirming the decision of the hearing examiner the Office of Ap- 
peals and Hearings found that the hearing examiner had reached a 
sound conclusion by the use of proper standards. It expressly found 
that the Government’s mineral examiner had established a prima, facie 
case that there was not a discovery on either claim by showing that it is 
not possible to mine the minerals on the claims.with any hope of making 
a profit, that the claimants had the burden of proving a discovery by 
a preponderance of the evidence, and shay they had failed to offer the 
required evidence. 

In their appeal. to the. Secretary Sprsllets renew eis chprae that. 
the hearing examiner applied an erroneous standard of’ discovery, as- 
serting that the Bureau of Land Managenient totally ignor ed the 


335-855—69-——_2 
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decisions of the United ‘States: District Couit for the District of 
Colorado in Snyder vy. Udall, 267 F. Supp. 110 (1967), and Garula v. 
Udall, 268 F. Supp. . 910 (1967 a Responding to a statement. in the 
decision. of the Office of. Appeals and. Hearings ‘that, in the event 
appellant. Harmon ‘relied upon mineralization in the shaft on, the 
Sunshine claim to establish the validity « of his claim, he had the duty to 
keep. this discovery open, appellants argue that there. was no duty to 
keep the mine shaft open “since the shaft: would have been open except 
for the action of the government’s agent, Northwestern Engineering 
Company, i im blasting thousands of tons of mineral rock and limestone 
upon. Harmon’s workings. ” Appellants assert that the Bureau of Land 
Management acknowledges that there may. have been a discovery 15 
years before the hearing but, apparently, is “endeavoring to take ad- 
vantage of the fact that. its own agent deliberately covered James 
Harmon’s exposed mineral discovery” and that this contest. was brought 
in an attempt to justify the Government’s destruction of appellant’s 
mining claims. Appellants also charge that the Government’s principal 
witness was without practical experience or special knowledge relating 
. to “the complexities of mineral development, particularly insofar as 
the practical aspects thereof are related to the commercial nature of 
the deposits,” and they assert that their own, as well as the Govern- 
ment’s, assay samples of the limestone on the claims “showed that it 
was of a quality equal to, or better than, many established and com- 
mercially operative limestone deposits” and that “the mineral was 
readily available, accessible and easy to mine.” 

Appellants’ reliance upon the Snyder and Garula decisions, supra, is 
misplaced. The. district court decisions in both of. those cases were 
reversed. by. the United States Court of Appeals for the Tenth Circuit 
on May 24, 1968, in Udall v. Snyder, No. 9671, rehearing pending, and 
Udall. v. ‘Garula, No. 3681, in. which decisions the standard of dis- 
covery employed by the Department in those cases was. expressly 
recognized as the approved standard. Review of the record presently 
before us is persuasive that the hearing examiner utilized the same 
standard in this instance. : . 

3 Appellants’ charge that the Government’s minéral’ examiner was not qualified as an 
expert: was apparently based upon the finding of the district court in Snyder vy, Udail, 
supra, that Government mineral examiners are not competent to testify as to what a 
man of ordinary prudence would do, a finding which was subsequently reversed by the 
Court of Appeals. Whatever may be meant by'their present challenge of his testimony, 
we. find no lack of qualifications on the part of the Government’s mineral examiner in 
this ‘case to examine a mining claim,.to take mineral samples and to form an opinion with 
respect to the significance of the mineralization which he has observed, Since, in this case, 
there is no material difference in the mineral values found by witnesses for the opposing 
parties or in the recommendations made by. the witnesses upon the basis of those values, 


but the difference is found in differing views with respect to the requirements: of :the: law, 
the objection to the testimony of the Government’s witness seems pointless. : 
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: In a long line of decisions, the Department’ has distingwished bi: 
tween the evidence of mineralization which will justify further 6x- 
ploration for mineral deposits which are valuable for mining purposes 
and that evidence which will warrant a man of ordinary prudence ’in 
the further expenditure of his labor and ‘means, with a reasonable pros- 
‘pect of sticcess, in attempting to develop a valuable mine on a claim, and 
‘it has held that only: the latter constitutes a discovery. See ¢.g., United 
States v. Clyde R. Aliman and Charles UM. Russell, 68 I. D. 235: (1961) ; 
United States v. Edgecumbe Euploration Company, Inc., A-29908 
‘(May 25, 1964) ; United States v. Kenneth O. Watkins and H arold EB. 
L. Barton, A-30659 (October 19, 1967). The validity of this distinction. 
has now been expressly recognized i im Converse v. ou dail, 399 F. 2d 616 
(9th Cir. 1968). 
The mineral value ‘which demonstrates a discovery. must be, as the 
decisions of the hearing examiner and the Office of Appeals and Hear- 
ings have pointed out, a present mineral value. That is, the mineraliza- 
tion presently exposed on a claim must be sufficient to meet the test 
of a discovery. If it is not, the fact that minerals of sufficient quality 
and in sufficient quantity to justify mining operation may once have 
- been found upon the claim, that the claim may have been successfully 
mined at some time in the past, or that, at some time in the future, 
increased inineral prices or improved technology may make profitable 
mining operations possible where they cannot now be contemplated, 
cannot compensate for present deficiencies in the showing of mineral 
values.* See Best v. Humboldt Placer Mining Company, 371 U.S. 834 
(1963); Adams v. United ‘States, 318 F. 2d 861 (9th Cir. 1963); 
Mulkern + v. Hammiti, 326'F.2d'896 (9th Cir. 1964) ; United States v. 
R. W: Wingfield, ‘A-30649 (February 17; 1967).;-Unéted States v. 
Taylor T. Hicks et al:, A~80780 (October 24, 1967); United States v. — 
Evelyn M. Kiggins et al.,.A—380827 (July 12, 1968); United. States v. 
W. S. Pekovich, A-80868 (September 27, 1968). It is, therefore, im- 
material that the Bureau may have acknowledged the possibility of a 
discovery on the claimed land 15 years before the hearing. 
_.* Where land is closed to mining location subsequent to the location of a mining claim, - 
the validity of the claim can be established only by showing that there was a discovery 
prior to the withdrawal of the land from mining entry. See Union. Oil Company of Cali- 
fornia v. Smith, 249 U.S. 387 (1919) ; United States v. Harold Dale, A~30465 (January 20, 


1966) ; United States v. Frank Coston, A-30835 (February 23, 1968). The land presently . 
in question having been closed to mining location on. August 14, 1964, a discovery after. 


. that date would be insufficient to validate appellants’ claims. If the claims do not. presently 


eet the test of discovery, the fact that the land has-been ‘closed to mining location is of 
no particular importance insofar as this proceeding is concerned. There is some indication 
in ‘the record that anbellants do not fully. understand this aspect of the case, - 


12 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [76 LD. 


As we recently pointed out in United States v. W.S. Pekovich, supra, 
the Department does not require a mining claimant to prove the dis- 
covery of a valuable mineral deposit. by showing that he is actually 
engaged in profitable mining operations or even that profitable opera- 
tions are assured, but it does require a showing of a prospect of profit 
which is sufficient to.induce reasonable men to expend their means in. 
attempting to reap that profit by.extracting and marketing the mineral, 
This view of the Department, that the “prudent man” test of Casile v. 
Womble, 19 L.D. 455 (1894), is a test of ' practical economic value of 
land for mining purposes, has been given expressed judicial sanction 
in United States v. Coleman, 390 U.S. 599 (1968), and Converse v. 

Udall, supra.. 

Appellants’ arguments tines been directed almost exclusively to the 
question of the proper test of discovery. Appellants do not assert that, 
under the criteria just discussed, they have demonstrated a discovery, 
and review of the evidence of record discloses no support for such an 
assertion, ; 

‘Witnesses for both parties were virtually unanimous in recommend- 
ing further exploration of the claims to determine their potential for 
mining purposes. It is clear, however, that successful exploration was 
Hewed asan absolute prerequisite. to any serious. consideration. of 
mineral development: Thus, the record. fully supports the hearing 
examiner’s conclusion that appellants have failed to demonstrate. the 
finding of sufficient mineralization to constitute a discovery, at least 
insofar as the claims are based upon the discovery of aectallic minerals. 


‘ ‘sThe Gevoraments chiet’ witness, James Mefntosh, stated that he thought farther ‘ex-. 
ploration is justified (Tr..141, 155), but,-upon the basis of the present. evidence of 
mineralization, :he’ did not believe that either of the claims has @ present or. probable 
future value for mining purposes (Tr. 116, 127-134). ~ 

‘Appellants’ principal witness, Robert A. Baxter,:a professional engineer ‘and a retired 
professor at the. Colorado School of Mines, but not a mining engineer (Tr. 201); recom- 
mended that there be “reasonable additional exploration” for the purpose of “finding 
higher mineralized ores:or higher concentrates or better mineral than has presently been 
found” on the.claims, and: he thought that there-was.a reasonable possibility that there 
“eould ‘be.a profitable and a payable mine by making such further, exploration” (Tr. 181~ 
182). However; he was explicit in stating that his recommendation was that further 

_ exploration should be -undertaken. and that he would recommend ‘that’a man noé ‘‘start 
developing that mine right now, go in and start mining, with a reasonable expectation of 
developing a valuable mine in the future” (Tr..196). 

He would have. been “a litile more cautious” in his recommendations, he said, if ‘he had 
been in possession of the information contained in’ the Government's exhibit 8, a report 
of. field examination ~ prepared in 1951 by the Defense Minerals Administration in connéc- 
tion with a development loan application filed. by L. Harmon, locator of the Sunshine lode 
claim. (Tr. 201). 

The recommendations of these. witnesses are eansidtant with the findings of the cited 
Defense Minerals Adininistration report in which’ denial of a loan for development of the 
Sunshine. mine was recommended on grounds that ‘profitable operation did not appear 
feasible, the most favorable finding being that the “mine is not without merit as a future 
lead-zine producer, especially if the strong east-west fault about 100 feet south of ‘the 
portal of the main level, and as yet unexplored, is found fo be mineralized.” (Dx. 8.) 
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The Department has long held, with respect to nonmetallic minerals 
of widespread occurrence, which category includes limestone, that, in 
order to be valuable, minerals must be marketable at a profit and that 
it is not enough to show that a market exists fora particular mineral 
or that a particular deposit of that mineral is of such quality as to 
satisfy the standards of the market: but that it mtist bé shown that the 
particular deposit itself can be mined and marketed at a profit. See 
_ United States v. Gene DeZan et al., A-30515 (July 1, 1968), and cases 
cited. ‘This so-called ‘tGnarketability test” was ‘approved in- United 
States v. Coleman, supra, as a proper. complement to the long-accspted 
prudent’ man test of discovery. © : 
In arguing that the limestone occurring on appellants claims is “of 
a quality equal to, or better than, many established and commercially 
operative limeatons deposits, ” appellants have not shown wherein the 
‘ hearing examiner erred in finding that the exposure of the limestone 
did not’ constitute a discovery. Appellants have not, in fact, disputed 
the finding of the hearing examiner that the “contestees admit that 
there is not a market for the limestone on the claims.” an these cir- 
cumstances the quality of the limestone is immaterial. 
Appellants’ charge that the Government’s action in permitting 
thousands of tons of mineral rock and limestone to be blasted upon the 


“ qaine: workings i is responsible for the inaccessibility of the mine shaft °~ é 


appears to Be. wholly unfounded and is, in fact, inconsistent with the 
testimony of witnesses at the hearing. ia 

. The Government’ s witness, McIntosh, stated that quarrying work, 
which was done prior to his examination: of the claims,® did not 
adversely affect. his examination of the claims and ‘that none of the 
quarried material was within the mine workings (Tr. 92, 110). He 
stated, however, that some of the workings were caved, thereby limit- 
ing his examination (Tr. 110). 

Appellants’ witness, Baxter, testified that, at the time. of his exam- 
ination of the claims in about February 1965, “there was.material that 
had been blasted down” and that there “was rough rubble that we had 
to climb over to get into the tunnels, but we-could get into both of | 
them” (Tr. 188). With respect to the shaft Tepotted|y: closet ony the 
Governments action, the same witness stated: 

I looked at the top of the shaft-and one look was enough; I didn’t want to go 


down, There’s only one way to go down that shaft and. that’s to let somebody Iet. 
you down in.a bucket. Tr. 188.. 


He stated that he did not have the necessary oa pine to go into the 


6 McIntosh initially examined the claims on August 17, 1965. He re-examined the claims 
on June 6, August 11 and September 22, 1966 (Tr. 87). 
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the shaft but that “it would be extremely interesting and valuable, and 
I’m a little bit surprised that it hasn’t been done before” (Tr. 188). 

So far as the record reveals, then, there was no casual relationship 
between the removal of.construction material from the area of the 
claims and the failure of witnesses to examine or sample any particu- 
lar parts of the workings. We do not know, of.course, what the present 
condition of the mine workings is. If appellants are now advising us 

that quarrying work:done after. the mineral examinations were com- 
pleted has blocked access to the workings, they have not indicated in 
what respect this was prejudicial to-their. opportunity to demonstrate, 
the validity « of their claims at the hearing. 

At the hearing, appellants’ witness, ‘Baxter; suggested t that ¢ a: al 
line approximating the west boundary of the Sunshine claim (see Tr. 
211-212) had been:painted by. the Government to prevent accidental 
development of the claim (Tr. 189-190). The charge now made that. 
the Government’s agent has deliberately covered the exposed miner- 
alized areas appears to be based upon a somewhat different theory of - 
governmental behavior from that previously espoused. Regardless of 

~ the degree of consistency or inconsistency in appellants’ theories, the 
accusation that the Government has deliberately sought to obscure or 
destroy evidence of a discovery is wholly unsubstantiated, and the 
charge is found to be without merit. 

The balance of appellants’ arguments have been considered, but - 
they do not afford any basis for concluding that there ‘has been a dis- 
covery made upon either claim. 
_ Therefore, pursuant to the authority delegated: to. the Saliniton: by 

the. Secretary of the Interior (210 DM :2.2A4 (4) (a); 24. FR. 1348), 

the appeal of Wurts is dismissed: and the. decision, appealed from ‘is 
affirmed. 

cignet F. oe 
_ Assistant Solicitor. 


STATUS OF THE OZETTE INDIAN RESERVATION, WASHINGTON . 


Indian Lands: Generally 


“The Makah Indian Tribe did not acquire any tierce in the Ozette Indian 
Reservation merely because the class of Indians for whom the reservation 
was established may, whether for some or all-purposes, be considered Makahs. 


Indian Lands: Generally — 
Since the Executive Order of April 12, 1893, establishing the Ozette Indian 
. Reservation, ‘has not been rescinded or modified, the right of use and occu- 
pancy granted the Indians for whom the reservation was set aside‘remains 
intact, even though those Indians have all ‘departed ‘from Ozette and. settled 
on other reservations, where many have become allottees. 
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Indian Reorganization Act 
The occurrence of an election at which the voters choose to make the provisions 
of the Indian Reorganization Act applicable.on a given reservation does not 
mean that the Indians having rights in _the reservation must organize 
thereunder. 
Indian Reorganization Act 
The occurrence of an election to determine the applicability of the Indian 
“Reorganization Act to the Ozette Reservation did-not change or in any way 
affect the interests. of the Indian beneficiaries named j in the 1893: executive 
order. establishing the reservation. : wae 
Indian Lands: Allotments: Generally 
While it iy clear that no Indian may receive an, allotment. on two reservations, 
Josephine. Vailey, 19 L:D. 329. (1894), there is nothing to preclude acceptance 
of.an allotment on one reservation by an. individual who is a member. of a ° 
class of Indians for whom another reservation has been established, 


Solicitor’s Opinion, 64 I.D. 4385 (1957) will not be followed, to the 
extent that it conflicts with these views. : 


M-86456 (Supp.) - February 18, 1969 


a 


To: Secrerary or Tue [yrerror. 
Supsyect: Stratus oF tHe Ozerre Iypran Reseavarion, Wastincron. 

Makah Tribal Council Resolution No. 29-69, enacted. on October 22, 
1968, requested this Department. to review Solicitor’s Opinion (M-— 
36456, 64 L.D.435 November 21, 1957), and to modify or reverse it. The 
Opinion in question, rendered by Deputy Solicitor Edmund s Fritz, 
concluded that the Makah Indian Tribe has no enforceable claim to 
the Ozette Indian Reservation, and that in fact, there are no ‘persons 
or groups now in existence who can. be said to have a beneficial interest 
in the reservation. 

At your request we have reviewed the 1957 opinion a and examined 
all available evidence, including that presented in the brief submitted 
by Alvin J. Ziontz, Makah Tribal Counsel, on October 25,1968, in 
which he argues that the Makah Tribe is the present beneficial owner 
of Ozette. We are not persuaded that such is the case. On the other 
hand, we find that we cannot fully concur in the.position taken by 
Deputy Solicitor Fritz.. Accordingly, 


Solicttor’s gigs, M-36456, Bs das is sa modified as stated 
herein. 


I. Solicitor’s Opinion M-36456 dealt’ with five. aces questions. 
Before considering the questions and answers presnied by that opin- 
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ion concerning present use rights in the Ozette Reservation, we feel 
it important to review briefly “the reservation’s history. 

Located on the southern coast of Cape Flattery, Washington, a at the 
mouth of the Ozette River, the. Ozette Reservation was created by 
_ Executive Order on April 12, 1893, “for the Osette Indians not now 
residing upon any Indian reservation.” The area reserved, 719 acres, 
was the site of one of the principal villages of the Makah Indian Tribe. 
Its inhabitants had long been. considered. Makahs, both by the tribe 
itself and by federal officials in the area. Indeed, the first federal. treaty 
with the Makahs, concluded :at. Neah: Bay on J anuary 31, 1855. (12 
Stat. 989), was signed by Tse-Kow-Wootl, from Ozette, as “Head 
Chief. of the Makah Tribe.” In that. treaty,:the Makahs ceded: their 
tribal land to the United States in consideration of the establishment 
of the original Makah Reservation, a small portion of Cape Flattery, 
which for some wiknown reason, did not include any of the tribe’s 
permanent settlements. Four Makah villages—Sooes, Waatch, Neah, 
and, Baada—were added to the reservation by Executive Order on 
October 26, 1872, as amended, January 2, 1873,.and October 21, 1878. 

When Ozette was reserved, 20 years later, it was not specifically 
added: to the existing Makah Reservation, as the other vers had 
been, but was set aside as a separate reservation. 

The cerisus roll of June 30, 1893, indicated that 64. Indians were then 
living i in Ozette. This number steadily dwindled as parents were forced 
to leave the village, which had no school facilities, in order to comply 
with school attendance requirements. By 1908, the Indian Agent for 
the area could report “Most of the Ozette Indians live in Neah Bay, on 
the Makah Reservation.” 

. Eventually, the village itself was totally deserted, although it was 
sometimes (and still is) used by members of the Makah Tribe as a 
site for hunting, fishing, and camping. 

Many of those who left Ozette settled on the Makah Reservation ; 
while some chose to move to the Quinaielt Reservation, where the Kel 
of March 4, 1911 (86 Stat. 1345), had authorized the allotment of 
surplus laiids: iol 





. * * * to all members ‘of the Hoh, Quileute, Ozette or other tribes of Indians in 
Washington who are affiliated with the Quinaielt or Quileute tribes.in the treaty 
of July 1, 1855. and January. 28, 1856, and who may. elect to take ‘allotments on 
the ores Reservation. rather than..on the reservations ‘set' aside for these 
tribes. BURRS ; ‘ : . : 
On both ‘the Makah ina Quinsiclt Reservations ehisy were anuoilad 
as tribal members and considered eligible for allotments. 
When the Indians of Washington were preparing to vote on 
whether to accept the provisions of the Indian Reorganization Act 
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of June 18, 1934 (48 Stat. 984), the approximately 30 Indians who 
had emigrated from Ozette were informed they could participate in 
only one I.R.A. election—the one to be held at Ozette or the one to 
be held at their current residence. All but two chose to vote with the 
Makahs or Quinaielts. Those two, unalloted residents of Neah Bay, 
returned to Ozette to cast their ballots on April 13, 1935. Both voted 
to make the provisions of the I-R.A. applicable to the reservation. 

Since that time, there has been little activity at Ozette. There is 
no indication that either the two participants in the 1935 election, 
now dead, or any other former residents of the villages ever returned 
there again. The reservation remains deserted, save for occasional use 
by residents of the Makah Reservation for hunting and fishing 
purposes. 

II. We turn now to the specific questions on present use rights 
discussed in Sokicitor’s Opinion, M-36456, supra, considering the sec- 
ond first. 

A. Does the Makah Tribe of Indians have an enforceable property 
or use claim to the lands or waters within the Ozette Reservation? 

The Makah Tribe argues now, as it did in 1957, and earlier in 1955 
and 1941, that it possesses a beneficial interest in the Ozette Reserva- 
tion. Deputy Solicitor Fritz concluded that it had no such interest. We 
find nothing to warrant amendment of that conclusion. - 

The Ozette Reservation was created not for a tribe or band. but foe a 
class of Indians; i.e., “for the Osette Indians not now [1893] residing 
upon any Tedian Reservation.” Thus, even if we accept the Makah 
Tribe’s position that the “Osette Indians” are not a distinct. tribe or 
band but merely Makahs residing at Ozette Village, it does not. follow 
that the Makah Tribe acquired any rights in the reservation merely 
because the class of Indians to which the rights were given may, 
whether for some or all purposes, be considered Malahs. That there are 
connections between the Makahs and the Indians for. whom the Ozette 
Reservation was reserved has never been in doubt. ; 

The Treaty of Neah Bay, supra, described Ozette as one of “the sev- 
eral villages of the Makah Tribe of Indians.” The 1862 report of Henry 
A. Webster, first Indian Agent at Neah Bay, noted that the Makah 
Indians were the only tribe included in that treaty, and made reference 
to “that portion of the tribe living at Osett Village.” In a letter dated 
September 5, 1872, Indian Agent E. M. Gibson.reported on his visit the 
previous ‘Augast to Ozette, “most distant from the Agency-of any 
village belonging to this [the Makah] Tribe.” (The Ozette Reservation 


" 385-855—69—8 


18 DECISIONS OF THE DEPARTMENT OF. THE INTERIOR [76 LD. 


was not created until 1893 and in 1872 could not have “belonged” to the 
Makahs except by affinity of the residents.) In their report of Novem- 
ber 20, 1874, the Board of Indian Commissioners recommended con- 
solidation of the Makahs and Quinaults on the Makah Reservation and 
extension of that reservation 15 miles south, a distance which would 
have included Ozette within the reservation’s boundaries. The Indian 
Agent at Neah Bay reported on August 19, 1892, that the Makahs lived 
in four separate villages, “one at the mouth of the Osette River.” 

In a letter dated June 8, 1907, the special agent appointed to super- 
vise the allotment of the Makah Reservation pursuant to the act of 
February 8, 1887 (24 Stat. 388), and the act of February 28, 1891 (26 
Stat. 794), was informed that “Indians enrolled as belonging to the 
Ozette Reservation, but really Makahs,” were eligible for allotments. In 
the Department report on S. 5268, 61st Cong. 2d Sess. (1910), the bill 
later enacted as the act of March 4, 1911, supra, Secretary Ballinger 
referred to the “Ozette Tribe,” classifying it as one of the coastal fish- 
eating tribes of Washington whose members should receive allotments 
on the Quinault Reservation. Available records on this legislation, 
which was prepared by the Department, indicate that the Ozettes, who 
were not a party to the Treaty of Point Elliott of July 1, 1855, and 
January 25, 1856 (12 Stat. 971), but had long been identified with the. 
Makahs and signed treaties as Makah Indians, were classified among 
the Indians to be protected under the act primarily because the reserva- 
tion which had been set aside for their use, like those reserved for 
several other small Indian groups of the area, was merely a fishing 
village site, not large enough to provide allotments for more than a 
fraction of its Indians. See Halbert v. United States, 283 U.S. 753 
(1981). 

Most modern anthropologists an ethnologists seem to consider the 
Ozettes as a band or branch of the Makah Tribe. In his 20-volume 
work, The North American Indian (Cambridge, Mass., 1907-1930), 
Edward S. Curtis speaks “of the Ozette branch of that [the Makah] 
tribe,” Vol. XT, 1916, Appendix. John R. Swanton classifies the Ozette 
as “a southern branch” of the Makah Tribe, /ndian Tribes of North 
America, H. Doc. No. 383, 8ist.Cong. 2d Sess. (1951). In a report pre- 
pared in June 1955, included in the Makahs’ brief as Exhibit 4, Profes- 
sor Herbert C. Taylor, Jr., concludes that “the Ozette constitute one 
band and the Diaht, Wa’atch, T’Sues and Ba’adah constitute the other 
band of the Makah. B 

However, as previously indicated and more fully discussed below, 
the establishment of such connections between the Makah Tribe and the 
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class of Indians for whom the reservation was created is not. enough 
to vest the tribe with an interest in the lands and waters of the 
‘reservation at Ozette. 

. In the Treaty of Neah Bay, supra, the Makah.Tribe ceded to the 
United States all lands to which it held aboriginal title, including 
Ozette Village, and relinquished any rights or interest it might have 
maintained outside the designated tract of land set apart as the Makah 
Reservation. This left the Federal Government free to utilize the ceded 
lands as it saw fit—for Indian purposes or otherwise. It chose to set 
aside some of those lands, including four of the principal Makah 
Villages, for the benefit of the Makah Tribe. Ozette, a fifth village, was 
not disposed of in the.same manner. It was not reserved for the use of 
the entire Makah Tribe, nor was it added to the existing Makah Reser- 
vation. Indeed, the language of the 1893 executive order establishing 
the Ozette Reservation explicitly précluded those Makahs living in the 
Makah Reservation from acquiring an interest in Ozette by restricting 
the class of beneficiaries to Indians not then residing on an existing 
reservation. The United States was under no obligation to utilize Ozette 
for the benefit. of the entire Makah Tribe, or any other tribe, for that 
~ matter. It chose to reserve the land for a limited group of Indians, all 
of whom happened to be associated with the Makahs; it did not bestow 
any interest in the reservation upon the Makah Tribe itself or its mem- 
bership as a whole. To date, that decision, embodied.in the Executive 
_ Order of 1893, has not been rescinded or amended. 

Thus, although the Makah Tribe has a historical and perhapseven an 
equitable interest in Ozette, it has no enforceable claim to the lands 
or waters within the Ozette Reservation. Such a claim could best be 
acquired through legislation. 

B. Arethere any classes of persons who could Siecesstully exercise a 
valid claim to the Ozette Reservation ? 

In his 1957 opinion, the Deputy Solicitor [Fritz] concluded that, no 
group then in existence could be said to have such a beneficial owner- 
ship right in the reservation as would be sufficient, without further act 
of Congress, to support a claim against the United States. We cannot 
agree. The Executive Order of April 12, 1893, granted a beneficial in- 
terest in the Ozette Reservation to certain members of a group of | 
Indians historically identified with the Makah Tribe, termed, Ozette 
Indians, i.e., those who were then or had previously been associated 
with the Village of Ozette and at the time of the order were living at 
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Ozette or somewhere other than on an existing Indian reservation, The 
events discussed in the 1957 opinion did not serve to extinguish or alter 
the interest of that group. 

The Ozettes’ departure from their village and settlement on other. 
reservations, where many became allottees, did not affect the rights 
they had acquired in 1898. As the Supreme Court has noted, the crea- 
tion of an Indian reservation invests the Indians for whom the lands 
are reserved with certain definite interests. . 

“When by an executive order, public lands are set aside, either as 
a new Indian Reservation or an addition to an old one without further 
language indicating that the action is a mere temporary expedient, 
such lands are thereafter properly known and designated as an ‘Indian 
Reservation’ and. so long, at least, as the order continues in force, the 
Indians have the right of occupancy and use and the United States has 
the title in fee.” Spalding v. Chandler, 160 U.S. 394 (1896). (Italics 
added). See also Zn re Wilson, 140 U.S. 575 (1891) ; 29 Op. Atty. Gen. 
939, 241 (1911). 

The Executive Order of April 12, 1893, has not been rescinded or 
modified; the right of occupancy 2 and use ranked the class of Ozettes 
ther Sunder, thus remains intact. 

The 1957 opinion unwarrantedly concludes that the interest of this 
class was terminated in 1935 by an election to determine whether the 
Indian Reorganization Act should apply to the Ozette Reservation. 
Characterizing the two Indians who voted in that election as “the total 
population remaining on the Ozette Reservation,” the opinion states: 
. It appears that there are no longer representatives of the class designated [as 
entitled to a beneficial interest in Ozette] * * * [since] all Indians enrolled as 
Ozettes are now deceased. ‘ 

“We note initially that the opinion assumed both voters were residents 
of Ozette as of 1935. Historical evidence indicates, however, that Ozette 
was totally deserted at the time of the election ami that thetwo Indians 
who took part in the election left their homes at Neah Bay only long 
enough to cast. ballots at Ozette. They were thus no-different from Any 
other Ozettes; the entire group resided off the reservation. 

More important than the opinion ’s description of. those. who par- 
ticipated in the 1935 election is the Deputy Solicitor’s view of its ef- 
- fect, upon the beneficial interest in the reservation, He saw the-election 
as. somehow shifting that interest from “the Ozette Indians” desig- 
nated in the 1893 executive order, to. an “Ozette Tribe”. organized 
pursuant to the Indian Reorganization Act, 48 Stat. 984, 25 U.S.C. sec. 
463 et seg. Since there was no one able to claim membership in such 
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a tribe, doen never having been such a tribe, he concluded that the equi- 
table estate in the Ozette Reservation had merged with the legal estate 
for lack of existing beneficiaries, . 

It is our opinion that Deputy Solicitor Fritz accorded tha 1935 elec- 
tion a result it did not. have. The election was one of many held pur- 
suant. to section 18-of the Indian Reorganization Act, supra, through- 
out the country in order to furnish an opportunity for those Indians 
with an interest in a particular reservation to.indicate if they wished 
to make. the provisions of the I.R.A. applicable to their reservation. 
The voters at Ozette indicated that they. wished to. do-so; nothing 
more. Organization of a.tribal group under section 16 of the Indian 
Reorganization. Act was not involved in the election. No organization 
of Indians on the Ozette Reservation under section 16 of that act (25 
~US.C. sec. 476) has ever taken place. Section 16 simply offers the 
opportunity for organization; the mere fact that, the Indian Reorga- 
nization Act is applicable on a given reservation does not mean that — 
the Indians ‘having rights on the reservation must organize there- 
under. Thus, Deputy Solicitor Fritz’s statement that all Indians en- 
rolled as Ozettes are now deceased” is erroneous to the extent that it _ 
equates voting in the 1935 election with enrollment in a tribe orga-_ 


nized pursuant to section 16. The two Indians who participated i in the - e 
- election were not “enrolled” in-an organized. Ozette tribe, since'such a — 


tribe did not (and still does not) exist. In this connection, it may be 

noted that in a letter to the Superintendent of the Taholah Agency, 
dated March 14, 1935, prior to the election at. Oretes the. Assistant. 

Commissioner of Indian Affairs stated : FR get 

It. should be made clear, however, that ineligibility for voting in this refered: 
dum [an I.R.A. election]. does not. necessarily mean that the individual con- 
cerned will be excluded from the tribal organization-if and when it is formed, 

Thus, the 1935 election to determine the applicability of the I.R.A. to 
the Ozette Reservation did not change or in any way affect the interests. 
of the Indian beneficiaries named i in the 1893.executive order establish- 
jng the reservation. 

Nor have other events cited by nae Solicitor Fritz served to do 
so. History. indicates that the residents of Ozette were compelled to 
leave their village in order to. comply with federal education require- 
ments. We do not believe a departure under such circumstances can 
properly be considered abandonment of the reservation. ef. United 
States v. Santa Fe Pacific Railway Company, 314 US. 339 (1941). 
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Neither did Ozettes relinquish their claim to the Ozette Reservation . 
by accepting allotments on other reservations. While it is clear that no 
Indian may receive an allotment on two reservations, Josephine V alley, 
supra, there is nothing to preclude acceptance of an allotment on one 
reservation by an individual who is a member of a class of Indians for 
whom another reservation has been established. The Chief Counsel 
of the Bureau of Indian Affairs addressed himself to this very point 
in'a memorandum opinion — ‘ated Novena 2 26, 1941, when he con- 
cluded that: 


The Ozettes have a common or joint ‘interest in the undisposed of “Ozette 
“Reservation,” regardless of ‘the: fact that these Indians may’ not’ ‘be located 
‘elsewhere and may have received allotments in “‘severalty at: Quinaieit or’ Makah. 

~ Deputy Solicitor. Fritz took issue with that condlusion ‘upon the 
‘assumption that it contained a claim that any interest the Ozettes had 
_in the Ozette Reservation was derived solely from their aboriginal 
title to the lands. Since such title had been extinguished by the Treaty 
of Neah Bay, supra, he felt bound to differ with the Chief Counsel. 
We do not believe that the 1941 memorandum made any such claim, 
however; and find nothing to indicate that the Chief Counsel did not 
view the order of April 12, 1898, as the source of the Ozettes’ soit an 
or common interest” in the reservation. 

III. Having made these observations, we are unable to determine 
- whether there are in fact any Indians currently entitled to use and 
occupy the Ozette Reservation. We are informed that there are Indians, 
primarily residents of the Makah Reservation, who assert that they are 
‘among the class designated in’ the 1893 executive order. However, the 
merits of their individual claims have not been investigated. Untileach 
of these claims is examined, those Indians presently holding a béne- 
ficial interest in Ozette. cannot be accurately identified. At most, we 
can only conclude that the class for whom the Ozette Reservation was 
established has not necessarily ceased to exist. The history of the reser- 
vation, its present vacant status, and the current affiliation of those 
who may have a beneficial interest in it all prompt us to add, however, 
that the question of which Indians should now enjoy the benefits of 
the Ozette Reservation is one which might best-be resolved by the 
Congress. 


Ricumonp F. Auian, 
‘Deputy Solicitor. 
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THE DREDGE CORPORATION 


A-80846 Decided F ebruary 12, 1969 


‘Rules. of Practice: Appeals: ‘Standing to Appeal—Rules of Practice: Govern: 
“ment Contests 
An order by. a hearing examiner denying a motion : to. dismiss for lack of 
: Jurisdiction a contest proceeding brought by the Government _against a 
= mining elaim is an interlocutory order which is not appealable’ prior ‘to the 
rendering of a'decision by the hearing éxaminer on‘ the merits-of the contest; 
sea and ‘an appeal from: such an: order i is’ properly dismissed as premanrs 


"APPEAL FROM “THE BUREAU OF LAND MANAGEMENT 


The Dredge Corporation -has appealed to the Secretary of the In- 
terior from a decision dated May 8, 1967, whereby the Office of Appeals 
and Hearings, Bureau of Land Management, dismissed its appeal from 
a decision of a hearing examiner denying its motion to dismiss adverse 
proceedings against a mining claim. 


The record shows that, on September 29, 1966, ths validity of the ag 


Dredge No. 51 placer mining claim in the SWwi,SWi, sec. 11, T. 21 
S., R. 60 E., M.D.M.,. Clark County, Nevada, was challenged by the 
filing of a. contest complaint j in the ‘Nevada, land office i in which it was _ 
charged that: Lah ashe ete vee TD bag . 
aa Minerals ‘ave ‘not been found’ within ‘the: limits :of the claim’ in’ ‘sufficfent 

quantities and/or qualities to constitute:a valid discovery.:' :+ ff 
. 2. No, discovery. of a. valuable mineral has been made. within the linaits, of: P the 
claim, because- the - mineral materials present cannot be marketed ata profit 
and/or could not be, marketed at a profit prior ‘to the Act of July 23, TOSS: 
‘Appellant thereafter filed a motion to dismiss the complaint, alleging 
that the validity of the claim had been previously: challenged on June 
27, 1958, on charges that were substantially the same, that the Depart- 
ment of the Interior, “after a more careful examination and field report, 
cn its own motion filed a motion to dismiss contest proceedings and 
withdrew the charges in the complaint i in contest,” that the action was 
dismissed by a hearing examiner on December 4, 1958, and that the 
Nevada State Supervisor, Bureau of Land ‘Management, acknowl- 
edged the validity of the mining claim in revoking a ‘conflicting small 
tract classification of the land embraced in the claim. It is clear, ap- 
pellant contended, that the issues set forth in the complaint have been 
fully adjudicated and are now ves judicata and that the Department 
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of the Interior has no _ jurisdiction, to conduct further contest 
proceedings. =~ 

By a decision dated January 23, 1967, the hearing examiner denied 
appellant’s motion, holding that the authority of the Department to 
inquire into the extent and validity of the rights of a mining claimant 
against the Government does not: cease until legal title to the land has 
passed from the United States. As no patent has been issued for the 
Dredge No. 51 mining claim, he concluded, the motion to dismiss 
should be denied. 

In appealing to the Director, Bureau of Land Management, from the 
hearing examiner’s ruling, appellant reiterated essentially the same 
argument previously advanced in its.motion for dismissal. Equitable: 
title, it-asserted, passed to the contestee upon the publication. of the 
order revoking the small tract classification, and-all that then remained 
to be done was the ministerial duty of the Department to issue patent. 

- In its decision-of May 8, 1967, the Office of Appeals and Hearings 
- held that an appeal from a ruling of a hearing: examiner on a motion 
"relating to the conduct of contest proceedings, prior to a decision by 
the hearing’examiner on the merits of the case, is: premature and must 
be dismissed. It therefore dismissed appellant’s appeal, citing United 
States v. William A. McCall and Olaf H. Nelson, United States v. The 
Dredge Corporation, A-29161 (July 30, 1962), and United States v. 
_ Reed H. Parkinson, 65 1.D, 282 (1958) , and cases cited. 

In its appeal to the Secretary, appellant renews its snguient that 
the Department has no jurisdiction to conduct this present contest 
proceeding. It does not, however, discuss:the grounds relied. upon by 
the Office of Appeals and Hearings for dismissing its appeal. 

Appellant has pointed to no error in the decision appealed from, and _ 
we find none. The Bureau’s decision is consistent with departmental 
decisions relating to interlocutory rulings of hearing examiners, as _ 
well as with judicial decisions holding that. the denial of a motion to 
‘. dismiss, even if based upon jurisdictional grounds, is not immediately - 

“reviewable: See Catlin v. United States, 324 U.S. 229, 236 (1945) ; 
iM oKendry v. United States, 219 F. 2d. 357, 358 (9th Cir. 1955): Sha- 
heen v. Government of Guam, 223 F. 24.77 3 (9th Cir. 1955) .* 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2.24 0 ee 24 FR. 1348), the 
decision appealed from is affirmed. fe hee 

. Ernest F, Hom, 
Assistant Solicitor. 


1%n any event, the decision of the hearing examiner was in accordance with United 
States v. U.S. Borae Co., 58 L.D. 426 (1943). 
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STEPHEN C. HELBING 


A-30963 _ : Decided £ ebruary a7, 1969 


Oil and Gas. Leases: Lands puhjece to—Oil and Gas Leases: Discretion to 
‘Lease eas art : Lo 
: ‘Lands outside the Bitter Lake Wildlife Refuge which were acquired for 
the:same purposes as lands within the refuge but ‘are no longer used for such 
purposes are not to be deemed to have been closed to leasing by a regulation 
_ barring the leasing of wildlife refuge lands, which are defined as lands 
_withdrawn for such purposes, or by other equivalent action so as to require 
‘the rejection of offers filed for such lands prior to the publication of notice 

of availability of such lands for leasing. 


APPEAL FROM THE BUREAY. OF LAND MANAGEMENT 


Stephen C. Helbing has appealed to the Secretary of the Interior 
from a decision dated January 29, 1968, by the Acting Chief, Office of 
Appeals and Hearings, Bureau of Land Management, which affirmed a 
decision of the New. Mexico land office rejecting two wogiired lands oil 
and gas lease offers filed by Helbing. 

The first offer, NM—A 2504, was filed on May D5, 1967, for 794.38 

acres of land said to be under the administrative control of ‘the Bureau 
of Sport Fisheries and Wildlife of this Department. The second offer, 
NM-A 2692, was filed on June 19, 1967, tor 280 acres said to be under 
the control of the same agency. 
+ The first offer was rejected by the land office on June 20, 1967, on the 
ground that the land applied for was within the Bitter Lake Wildlife 
Refuge ‘and therefore not available for leasing, éxcept in the event of 
drainage: The offer was also rejected. as to one tract for'the reason 
that it had been included in a prior lease dated July 1, 1960: 

Subsequently, on July 3, 1967, the land office decision was revoked 
for the reason that the status of the Jand. might have changed (except 
as.to the leased tract). 

- Qn August 16, 1967, the land office again rej jected Helbing’s first 

offer and rej rected his second offer. The land office stated that on May 25, 
1967, the Bureau of Sport. Fisheries and Wildlife had assigned the 
lahde applied for and other land to the Bureau of Land Management 
and that the transfer had been accepted on June 2, 1967. Accordingly, 


26 © DECISIONS OF THE DEPARTMENT: OF THE INTERIOR [76 LD. 


_although the lands were no longer wildlife refuge lands, they could 
not be leased except with the consent of the Secretary, as provided in’ 
section 8 of the Mineral Leasing Act for Acquired Lands, 30 U.S.C. 
sec. 352 (1964). The land office said that by regulation, 43 CFR 3120.- 
3-3(b), the Secretary liad: withheld his consent to:lease lands in.-wild- | 
life refuges and that once lands had been closed to oil and gas leasing 
by public notice it had long been:the policy of the Department: to re- 
open'them for leasing only: by published notice so that the general pub- 
lic would be informed. The land office concluded that the best interests — 
of the United States and of the public would be served by withholding 
consent to lease until notice of availability of the lands was paiblichod 
in the Federal Register. Helbing’s offers were. therefore rejected as 
premature filings. 

Helbing appealed to the Director except as to the tract that was 
already leased. He contended in essence that the lands applied for were 
not wildlife refuge lands, as defined by 48 CFR 3120.3-3(a), therefore 
they had not been closed to leasing and were available for leasing 
without further public notice. 

The Office of Appeals and Hearings conceded that the lands spotted 
for were outside the boundaries of the Bitter Lake Wildlife Refuge 
as established by Executive Order No. 7724 of October 8, 1937 (2 F.R. - 
2111). It said that nonetheless the lands had been acquired for and 
administered as part of the refuge and therefore came within the 
purview of the regulation withholding consent to lease wildlife refuge _ 
lands. Consequently the removal or revocation of the classification of 
wildlife refuge lands from lands which had been acquired and used for 
that purpose but were no longer needed for such purposes required 
publication in the Federal Register of their availability for leasing. 
Since no notice. had been published, the lands applied for were not 
available for leasing and Helbings offers were properly rejected: a as 
premature. 

The. Office of Appeals and Hearings also pointed out that. a tract 
of land in Helbing’s second offer had been included in another lease 
issued. May 16, 1967, and that rejection of his offer to that extent was 
required for that reason. 

In his present appeal Helbing has not sepiealy dae newlsaped the 
correctness of the partial rejection of his second offer for the tract 
already leased, but he has not questioned it. The partial rejection was 
correct. as. was the earlier partial rejection of his first offer for the 
tract already leased. 
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In essence, fe decisions. below rejected ‘Helbing’ S offers onthe 
ground that the lands applied had been made unavailable for leasing 
by a formal published action of the Secretary and that therefore the 
lands remain unavailable until anotice ofavailability is published. The 
soundness: of this rationale requires an examination of the history of 
the Department’s position with respect. to the: leasing of wildlife refuge 
lands and ‘of Departmental actions taken specifically with: respect 
to the Bitter Lake refuge. 

To begin with, there has never been : a.statutory exclusion of wildlife 
refuge lands from leasing under the Mineral Leasing Act of 1920, 30 
U.S.C. sec. 181 ef seg. (1964), or the subsequent. Mineral Leasing Act 
for Acquired Lands, 30 U.S.C. sec. 351 et seg. (1964).7 It has been rec- 
ognized from the beginning that wildlife refuge lands were available 
for leasing in the discretion of the Secretary. See Martin Wolfe, 49 L.D. 
625 (1923); J. D. Mell et al., 50 L.D. 308 (1924). The leasability of 
lands within the Bitter Lake refuge was specifically recognized in 
Mary FE. Helmig, 59 I.D. 309 (1946). 

The first general restriction on leasing refuge lands were imposed by 

a regulation approved on October 29, 1947 (43 CFR 192.9; 12 F.R. 
7334). This regulation prohibited the issuance of a lease "within a 
refuge unless the land was subjected to a unitagreement and unless 

the lease prohibited drilling or prospecting except with the consent 

. of thé Secretary. . s 

The regulation. remained i in effect until December 1955 at which time 3 

it was extensively revised. 30 F-R. 9009. The amended regulation pro- 
hibited any leasing in certain named areas. It provided that leases 

could be issued for other lands administered by the Fish and Wildlife 

Service for wildlife conservation except that in certain’ designated 

~ areas no leases. would be issued unless an operating program for the 
area was approved by the Service. A portion of the Bitter Lake refuge 
was listed among ‘these areas, This meant that the remainder of the 

- refuge was open to leasing without the restrictions imposed. by the 
regulation. 

The regulation was again “ revised—substantially to its present 

_form—on January 8, 1958 (23 FR. 2217). It now provides that—_ 


' 1The following discussion draws no distinction between the two acts because the policy 
as. to public lands and acquired lands in wildlife refuges has been the same, The fact that 
the Acquired Lands Act. was not enacted until 1947 is also not material for the purposes 
of this discussion. : 
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(b) Leasing policy and procedure. (1) No offers for oil and gas leases cover- 
ing wildlife refuge lands will be accepted: and no leases covering such: lands will 
be issued except as provided in subparagraph (2) of this paragraph. [i.e., when 
drainage occurs]. 43 CFR 3120.3-8. 


The regulation defines “wildlife refuge Tana "as 


“(ay * * * Such lands are those embraced in a withdrawal of public domain 
and: acquired lands of the United States for the protection of all species of wild- 
life within a particular area. Sole and complete jurisdiction’ over -such lands 
*.* * is vested in the United States Fish and Wildlife Service even though 
such lands * * * by the terms of the withdrawal order, may. be subject to mineral 

leasing. 43 CFR 3120.3-3 ; Italics added. 

At this point, we note that, under the reptilations, until J anuary 8, 
1958, certain. lands included within the boundaries of the Bitter 
Lake refuge, as established by Executive Order No. 7724, supra, could 
have been leased if certain conditions were met; other lands in the 
refuge were specifically made available for leasing without any ad- 

vance prescribed conditions, subject only to the exercise of the Secre 

tary’ $ discretion to lease. It is to be noted that the prior rerulnnons 
in terms dealt only with lands in “wildlife refuges” or in named refuge 
areas. They did not apply in terms to lands. outside the limits of 
refuges although they may have been: acquired for possible inclusion — 
in refuges and for use for the same purposes, as lands in refuges. 
Thus, until January 8, 1958, the Iands in question here, which were not 


situated within the boundaries of the Bitter Lake refuge, were not .— 


_ covered: by any formal pronouncement barring leasing or permitting . 
‘leasing subject to certain conditions. The lands in question: were 
acquired i in 1941. 

How were these lands affected by the revised regulation of Ja anu- 
ary 8, 1958? Helbing contends that they were not because the proscrip- 
tion tparsorapl (b) against leasing extends only to “wildlife refuge - 
lands” and paragraph. (a) defines “wildlife refuge lands” only as. 
lands included in a withdrawal for wildlife purposes. The decisions 
below did not say that the lands in question were included in the Bitter 
Lake withdrawal but only that since they were acquired and used for 

. the same purposes as the lands in the withdrawal mney came within the 
purview. of the regulation. : 

This issue has been raised before. In Gregory Salena, A-28802, 
A-29802 (September 25, 1962), and in Stuart Montgomery, A-29053 
(January. 24, 1963), the Department was confronted with offers for 
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lands acquired for refuge purposes but outside the area withdrawn for 
the Bitter Lake refuge by Executive Order No. 7724, supra. The offer- 
ors “contended, as Helbing does here, that because thé lands ‘applied 
for were not in the withdrawn area they were not wildlife refuge 
lands to which the ban on leasing applied. The Department : found 
it was not necessary to answer the question, holding that even if the 
lands were not covered by. the regulation the lease offers could be 
rej jected in the exercise of the discretionary authority of the Secretary 
to lease or not to lease. The offers. were rejected because the lands 
had been acquired for the. same purposes for which the refuge lands 
had been withdrawn. 

The'same action would be taken here if the factual situation were 
basically the same, but it is not. Long before Helbing filed his first 
. offer on May 25, 1967, ‘the lands in question had been declared by the 
Bureau of Sport Fisheries and Wildlife on October 24, 1966, to be 
excess property no longer needed for the Bureau’s program. On the 
day that Helbing applied, the Bureau of Sport Fisheries and Wildlife 
had transferred the land to the Bureau of Land Management. The © 
transfer was accepted by the Bureau.of Land Management on June 2, 
1967, before Helbing. filed. his second offer (June 19, 1967). Thus the 
reasons given in the Salinas and uM ontgomery cases, supra for rej jeong 
the offers filed there are not pertinent to Helbing’s offers. 

This leaves then the ground given in the decisions below, that since 
the lands applied for by Helbing were acquired for refuge purposes 
and were presumably administered with that purpose In mind until Oc- 
tober 1966, they should be treated as within the purview of the regula- 
tion prohibiting the leasing of wildlife refuge lands and should be 
made available for leasing only by formal published notice. 

“Although the question was avoided in the Salinas and Montgomery 
‘cases, supra we think that the definition i in the regulation of “wildlife 
refuge lands” includes only lands covered by a withdrawal for refuge 
purposes. The regulation: specifically refers to lands “embraced.in a 
withdrawal” and to “the terms of the withdrawal order.” This lan- 
guage cannot reasonably be read to include lands outside. the.-with- 
drawn area even if they were acquired for the same purposes. as: the 
land in the withdrawn area. We conclude therefore that the January 8, 
1958, regulation: did not: formally prohibit leasing of the lands in 
question. 
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The question then arises as to iether any other form of action 
was taken by the Department. which could be construed as equivalent 
to a regulation or formal notice that lands outside the Bitter Lake 
refuge but acquired for refuge purposes were to be excluded from 
leasing. We are not aware of any action or series of actions having that 
effect. The Salinas and Montgomery cases, supra did not purport to 
be more than.ad hoc determinations of the leasability of specific tracts 
of land in the light of the circumstances then present. Two cases since 
January 8, 1958, do not create the type of established policy which is 
equivalent to a regulation or published notice. 

We therefore conclude, in view of the facts and background out- 
lined, that the availability of the lands in question for leasing is not 
dependent upon the publication of a formal notice of availability, 
and that the decisions below erred in ruling that Helbing’s offers were 
prematurely filed. 

Therefore, the decision of the Office of. Appeals’ and Hearings is 
reversed, except: to the extent that it rejected the offers for lands 
already based to others, and the case is remanded for further consid- 
eration of Helbing’s two offers. 


‘Roser B. Vavewan, - 
Deputy Assistant Secretary. 


| | CHARLES J. BABINGTON 
A~30992 - Decided February 28, 1969 


Oil and Gas Leases: Applications: Description 
Where an acquired lands lease offer for a quarter-quarter section of land de- 
scribes two tracts comprising 11 acres which are excluded from the offer, 
it is improper to reject the offer for an improper description merely because 
the 11-acre tract described differs substantially from:an 11-acre tract which 
was excluded in the eonyey enc of the oe quarter section to the United 
States.. 


‘Oil and Gas Leases: Discretion to Lease 


If the effect of the acceptance of an oil and gas lease offer for the lands de- 
scribed. would-leave unleased. fragments of available land, it is within the 
descretion of the Secretary of the Interior to: decide whether or not to accept 
the offer as it stands. ; 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Charles J. Babington has appealed to the Secretary of the Interior 
from a decision dated April 24, 1968, by the Office of Appeals and 
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Hearings, Biel of Land Management, which affirmed a. decision of 
the Eastern States land office, dated October.31, 1967, rej jecting his oil 
and gas lease offer BLM-—A: 072698 as to the NEYN wy sec. 2 1 3 Ns 
_ BR.6E., Choc. Mer., Miss. 
Appellant's offer, filed on August 14, 1963, described, BONS sites 
tracts in’ the township, the following: 

Sec. 2: NYNWY less the following described portions : From the NE ‘éor. of 
Sec. 2'Go West 40° chs. to pt. of beg. thence around said tract. as follows: West 
170% ‘yards, South 170% yards, East 17014 yards, North 170% yards to pt. of 
beg. AND: From the NE cor. of See. 2 go West 40 chs., thence South 17014 yards 
to pt. of beg. thence around said tract as follows: West 142 yards, South 170% 
yards, Bast 142 yards, North 170% brad to pt. of beg., the excluded portions 
being 11 acres more or less. 

The offer was subsequently rejected as to the NWYNWY, s sec. 2 for 
‘the reason that it. was included in a prior lease. There is no question 

as to that action; the only issue relates to the NE1,NW}, see. 2. 
It. appears that in the deed conveying the NE14NW1, sec. 2 to the 
- United States there was excluded a rectangular 11-acre tract compris- 
ing the northeast corner of the NE14NW14. The 11-acre tract was 
312.4 yards by 170.5 yards in size, the longer sides running in an east- 
west direction. The first exclusion described by appellant was a perfect 
square having the same north-south length as the 11-acre tract but 
only.a 170.5 yard east-west length. Thus it described only a portion of 
the 1l-acre tract. In addition, appellant’s offer excluded a second . 
smaller tract contiguous on the south to the first excluded tract. The 
land in the second exclusion was included in the conveyance to the 
United States. 

The land office rejected the offer on 1 the ground that the boundary of 
the first exclusion was not properly described in that the length of the 
east-west boundary was given as 170.5 yards instead of 312.4 yards 
and. that the second exclusion was not made in the deed, to the United 
States. 

The Office of Appeals and Hearings affirmed for the same reason, 
holding that since the.11-acre tract was improperly described . the 
Bureau could not alter the description of it to make appellant’s descrip- 
tion of the remainder of the NEYNW14 acceptable. 

We believe that the decisions below were in error and that they mis- 

' conceived the applicable regulation. This regulation, 43 CFR 200.5(a) 
(1964) at. the time the. offer owas: filed ae) 43 CFR 3212. 1(a) ); 
provided : nthe 

-Each offer or application for. a lease. or permit must contain aeaconaee | a dorpite 
and accurate deseription of the lands for which a lease or permit is desired. If the 


lands have been surveyed under the rectangular system of public land surveys, 
and the description can ‘be conformed to such survey system, the lands must be 
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‘described by legal subdivision, section, township, and range. Where the descrip- 
tion cannot be conformed to the public land survey, any boundaries which-do not 
so conform must be described by metes and bounds, giving courses and distances 
between successive: angle points. with: appropriate: ties to established ‘survey 
corners. * * * : 

‘The decisions below do not say that appellants: season of itis 
two exclusions were not in precise coriformity with the requirements of 
the regulation. They. were. The decisions faulted the descriptions only 
because they did not: describe the 11-acre tract excluded from the deed 
to the United States but:a:- somewhat different.tract. In-other. words 
‘appellant applied for some land in the N EYNW14 which had not been 
conveyed. to the United. States and he. did not apply for other land 
in the eee ane section which had been conveyed to the United 
States. 

This, however, is riot prohibited by any regulation, On the contrary, 
in other cases involving the same regulation as here the Department. 
has recognized that .an offer is not defective because it describes land 
which is not available for leasing or fails to describe all the land in a 
tract that is available for leasing. Charles J. Babington et al., _A-30666 
(March 29, 1967); Arthur £. Meinhart, Irwin Rulensian A-30665 
(March. 30, 1967). As those decisions point out, the offer is simply 
rejected as to the land that is unavailable and i is not accepted for the 
~ land that is available but not described. 

This does not mean, of course, that, an offer must be accepted i in all 
cases. merely. because ihe ‘description in it meets all the requirements 
of the regulation, Suppose, for example, that all 640 acres in a section 
are available for leasing but an offeror applies for only 100 acres in 
100 Jrregularly shaped tracts scattered throughout the section.. Tf.each 
tract is properly described in accordance with the regulation, the of- 
fer could not, be rejected for improper, description but it could be re- 
jected in the exercise of the Secretary’s discretion to lease. See Zhomas 
D. Chace, 72, 1.D. 266 (1965), and cases cited; Arthur EH. Meinhart, 
Irwin Rubenstein, supra. The Secretary is not compelled to issue a 
lease which would leave unleased fragmented tracts of available land. 
This, however, is not to intimate that appellant’s offer should be re- 
jected because it omits the available land described in the second ex- 
clusion.. The issue has not been raised and the facts pertinent to such 
a determination have not been developed. 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2.2A (4) (a); 24 F.R..1348), 
the decision appealed from is reversed and the case is remanded for 
further consideration of appellant’s offer as to the NEYNW1, sec. 2. 


Ernest F, Hom, 
—«° Assistant Solicitor. 
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INVOLUNTARY SALE OF EXCESS LANDS—WESTLANDS WATER 
DISTRICT 


Bureau of Becltuntieas Excess Lands—Bureau of Reclamation: Recordable 
Contracts 


The ‘Secretary of the Interior has. discretionary authority to waive ‘price 
approval on a transfer of excess lands. The 4 


Bureau of Reclamation: Excess Lands—Bureau of Reclamation: Recordable 
Contracts : 
The Secretary of the Interior. has discretionary atitiGeity to sontne: a pur- 


chaser of excess lands to assume an outstanding recordable contract ‘cov- 
ering the excess lands, under circumstances where the sale-is. involuntary. 


Bureau of Reclamation: Excess Lands—Bureau of Reclamation: Recordable 
_. Contracts 


There. is no discretionary. authority to permit a purchaser of after-acquired 
excess land to execute a recordable contract for such lands. . 


M-36774 February 28, 1969 


Rates M. Bropy, Esquire 
Manacrr-Cutzer Counsen 
Westianps Water District 
P.O. Box 5222 . i 

- Fresno, Cannrornta 93755. 
Dear Mr. Brody: 

In your letters of January 15, 1969 and January 29, 1969, you a sae 
us to consider certain questions regarding the application of the 
excess land laws to a situation in the Westlands Water District in 
which Price and Joann Giffen are constrained to sell certain of their 
properties in order to satisfy the demands of Anderson, ‘Clayton & 
Company, the holder of their demand note in the amount of $3,158,- — 
129.61 secured by a second deed of trust. You indicate that the debtor 

husband and wife have until July 1, 1969, to meet the note and that 
the present. plan is for them to sell the Cheney Ranch, consisting of 
4,132 acres with improvements, for $3,013,000. Cheney Ranch and 
Belmont Ranch are owned in part by Price and Joann Giffen jointly, 
and in part by their wholly owned corporation. 

According to the information supplied by you none of the Cheney 
Ranch is within an area for which the distribution system is com- 
pleted as contemplated by Solicitor’s Opinion, T2 TD. 245, but that 
640 acres of the ranch is under recordable contract in order to secure 

water by temporary diversion from the San Luis Canal. As to the 
Cheney. Ranch you ask whether the present owners, in a sale of the 
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whole ranch to a buyer, must secure price approval where the sale is 
being effected to raise cash to meet the demands of a creditor holding 
a second deed of trust on that land as well as on other land owned by 
the Price Giffens. You are also concerned about the status of the 
buyer and seller with regard to the recordable contract covering 640 
acres. 

With regard to price approval, it is our opinion that there is dis- 
eretion in the Secretary in the administration of the excess land laws 
to waive price: approval. when justified. by the facts. The Solicitor, in 
his letter of December 19, 1968, to the Department of Justice, went on 
record as to authority to waive price approval with regard to the 
enforcement of the excess land Jaws within Imperial | Irrigation Dis- 
trict. and: such. authority has,..on..occasion, . been. cerned in. specific 
cases in the Central Valley of California. 

Based upon the factual information as to ‘the sale price “for the 
Cheney Ranch and the conditions under which it would be sold, we 
think that the case would be appropriate’ ‘for such exercise of ‘dis- 
cretion. For this purpose we advise you that the Secretary has dele- 
gated his authority to the Commissioner of Reclamation, who has, 
in turn, redelegated it to the Regional Director of the Bureau of 
Reclamation. 

We also are of the opinion that the Secretary has diccietiors andee 
the excess land laws, to waive requirements of the recordable contract 
as to sale to eligible buyers and to allow the recordable contract to be 
assumed by an ineligible buyer when such action does. not prejudice 
the seller, and is not detrimental to the policy of the United States in 
securing the breakup of excess land holdings. Again, the facts and 
circumstances: will control. :At-the least, however, the seller. should 
make a good faith attempt in the time remaining to find eligible pur- 
chasers for.the land. under recordable contract. 

You indicate also in your letters that if the debtors cannot’ raise 
the cash to meet the demand note secured by the second deed of trust; 
that the holder of the second deed of trust may-on or after July.1, 1969, 
exercise its legal remedies. In such an event, the properties of. the 
debtor comprising the Belmont Ranch of 3,200 acres. will also be 
affected: and. such vanch may be sold by the. creditor or foreclosed. by 
him. 

The Belmont Ranch i Is: sswithin an area. falling within the: purview of 
Opinion M-36666 and 1,280 acres of the Belmont Ranch. are covered 
by a recordable contract. With regard to.the-Belmont Ranch you ask 
three questions in your letter of January 29, 1969. One question 
relates to price approval on the transfer from the debtor to the credi- 
tor or to a third party at the instance of the creditor. Another to the 
effect of the recordable contract covering 1,280 acres. As to these two. 
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questions, our answers are the same as given on the See Ranch, 
that is, there is discretion in the Secretary, under appropriate cir- 
cumstances, to waive price approval and to allow an assumption of 
the recordable contract by an ineligible buyer. We wish to emphasize 
that we view the Secretary’s discretion as to these matters as extra- 
ordinary and to be exercised only on a case by case basis, each on its 
own. facts. 

-There remains the question as to the right, if any, of the buyer to 
execute a recordable contract with respect to the remaining 1,920 acres 
of the Belmont. Ranch. According to the Solicitor’ 8 Opinion, 72 LD. 
245, the 1 3920 acres ‘would be after- acquired excess land as to which 
the. atter- -acquiring owner ‘could not ‘execute a recordable contract. 

It is also.our opinion that there is no discretion to allow the execu- 
tion of /a recordable contract as to after- acquired land under any 
circumstances, While not stated so directly in M-36666, we believe. 
this to be a ‘clear. implication of that decision. You will recall that in 
that opinion the question related.to lands acquired after the date of the 
execution of a, water contract but prior to the date of initial avail- 
ability of water, and that the answer was given that the Secretary 
had the diceston to allow the owner to place such lands under record- 
able contract. The reason for the conclusion was based upon section 46 
of the Omnibus Adjustment Act of 1926, which was held in Kings and 
Kern River Project, 68 I.D. 372 (1961) to be applicable as to its 
recordable contract provisions only to “pre-existing” excess lands. In 
M-36666 it was-pointed out that the point of no return, the boundary 
between “pre-existing” and “after-acquired” excess land, is the 
date of the initial water delivery. Thus, as a matter of law, the latest 
date for ‘eligibility of such after-acquired lands is the date of the 
availability of water. This same. conclusion was also reached in 
Solicitor’s Opinion, 68 I.D, 483. (1961), which held that no authority 
existed for allowing the execution of recordable contracts as to after- 
acquired land, but which was im error only 1 in the date it selected for 
the cut off. 

Thus, no recordable. contract would be available to the buyer of the 
1,920 acres of the Belmont Ranch not presently under recor dable con- 
tract. If a recordable contract for the 1,920 acres is essential to the 
situation, we suggest that. the present owner, who js eligible for such 
a recordable contract, execute it and that you seek and exercise of the 
Secretary’s discretion to allow the recordable contract to be assumed 
by the buyer. 

Because of our position that there is no authority to allow the execu- 
tion of a recordable contract by any other than the present owner as to 
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the 1,920 ‘acres, there is no basis in any set of facts for seeking and - 
applying. any kind of administrative discretion. However, an argu- 
- ment has been raised with us to the effect that the buyer should be 
allowed to execute a recordable contract in the present case because 
of the involuntary nature of the sale by the present owner, citing the 
favorable treatment given to a seller in the tax laws with regard to 
the taxation of income from an “involuntary” sale of real estate. Even 
if there were room for the exercise of discretion on this point, the 
involuntary aspect of the transfer seems irrelevant.to the right of the 
buyer to. execute a recordable contract. Under the tax laws the benefit 
is given to the seller. We know of no tax law that gives the buyer of 
the real property a tax benefit merely from the fact that the seller’s | 
sale was in some manner or other ‘ ‘involuntary.” Yet here, under the 
excess land law, the primary benefit would be not to the seller, but to’ 
the buyer who would be allowed a right which would not be-accorded 
to a buyer of after-acquired excess land in the normal course. The fact 
‘that it might make the task of the seller easier in finding the buyer 
does not seem to us enough to justify such discrimination among 
buyers. We also see room for abuse if such were to be the course of 
action allowed by this Department. It would be easy enough under the 
vague standards by which “involuntary” conduct is.measured in the 
analogous area.of tax law, to set up situations of apparently involun- 
tary sale which, in fact, would be totally voluntary and engaged in 
solely for the purpose of giving an added benefit to the buyer. 

As a final question you ask what would be the status of the excess 
land held by the corporation if the stock of the corporation were 
transferred by the debtor to the creditor in satisfaction of the debt. 
In our opinion this would merely be a transfer of stock, and not land.. 
The land would be in exactly the same status as before the transfer 
of stock. 

‘In any situation where the Secretary is requested to exercise o his dis- 
cretion to allow a purchaser to assume an outstanding recordable 
contract, the purchaser should be required to execute a document of 
assumption binding him to the terms of the recordable contract in a 
form suitable for recordation. The document of assumption should be 
submitted to the Department for review and approval. 

‘We hope that the answers supplied to you in this letter will aid you 
in advising the affected landowners in the Westlands Water District 
as to the views of this office on the question raised by you. 


Sincerely yours, 


Raymonp C. Counter, 
Acting. Solicitor. 
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“to—Mining Claim ea ae 


Where a. valid ‘discovery, of a valuable mineral deposit. has not pen mage 
~ within a mining claim located in a national forest prior’ to’ the constriction 
py the’ Forest Service of a logging road through: the lait,’ ‘the ‘road Was 

- a valid: appropriation: ‘by:: the ‘United : States: of the: land):ineluded: in: the 

right-of-way and.is reserved from entry. wider the mining. laws; therefore, 

re whether or. .not., the. presence. of, the road caused. ‘some interference “with 

mining activi es on the claim does not excuse the mining. cl mant’s failure 

- to-show a valid’ discovery thereafter or otherwise ' ‘give him’ any rights i in the. 

unappropriated® portion’ ‘of the’ claim: ‘superior - ‘to’ the United’ States in the 
“absence of a valid discovery. : jogs “fos or 


Mining ‘Claims: “Contests-Mining’ ‘Claiths: ‘Heaiings Riles’ of Practice! 
Evidence—Rules of Practice: Hearings 


. _ Evidence,tendered on appeal to the Secretary. of the, Interior after. a hear: 

ii ‘ing has been held in’ a’ Government ' mining’ contest: case cannot be’ considered 

' and! weighed: with the evidence presentéd at the hearing i in making a‘ décision 

. on:themerits ofthe: contest: since:the record-made:at; the-hearing:constitutes 

::,. the, sole, basis. for. decision ;. however, such evidence. may be .considered: in 

_ determining whether, there is any. justification for ordering a, further. -hearing 

"in ‘the’ case and wheré it appears ‘that wiost of the evidence pertains, ‘to a 

ice discovery’ on‘a portion’ ‘of a ‘Claim which ‘hasbeen ‘appropriated’ for a roadway 

bythe Forest ‘Service and the'remaining éviderce: is insufficient to indicate 

a- discovery: on ‘the: Zeniaining Portions of the claim,..a: new; shearing: bi is: oy 
warranted... : BN aay Re i 











APPEAL FROM ‘THE BUREAU OF LAND ‘MANAGEMENT ata ae 


Dae May: Lutey, Léonatd G Lutes, and, Cars EB. Alerbaid: have 
appealed tothe Secretary: of the Interior from:a: decision dated’ Novem: 
ber..13, 1967, by the Chief, Branch: of Mineral’ Appeals, Office-of 
Appeals and Hearings, Bureau of Land Management, whicl» affirmed 
a-hearing examiner’s decision of March: 30, 1967,.declaring'the-Crystal 
Queen: quartz lode: mining: ¢laim:to. be-null.and: void for lack of a valid 
discovery . ofa: ‘valuable mineral: aaa as. fea ghee ay ee oe 
Taree; 805W.S.C. see 29 et ségi (1964). «: vio clases fh 

The ee claimit is. sais in: ection: 2, T: 8 oy R. 2: Wes Moritana 
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P.M., within the Helena National Forest. A certificate of location was: 
first recorded in July 1962, with tlie Luteys as locators, and an amended 
certificate of location dated May 1964 included Akerlund. The contest 
proceeding was initiated at the request of the Forest Service, United: 
States Department of Agriculture, charging that no discovery of 
valuable mineral sufficient to support a mining location had been made. 
upon or within the limits of the claim, that the land within the claim 
was nonmineral in character and that the claim was not being held in 
good faith for mining purposes. The hearing examiner found that 
there was not a valid discovery of a valuable mineral deposit within: 
the meaning of the mining laws and that therefore the claim was: | 
invalid for that reason. No ruling was made on the other charges. The 
Office of Appeals and Hearings affirmed on this basic issue. 
“There are some minor inaccuracies in the hearing examiner’s deci- 
sion, but they do not warrant any change in his crucial finding that 
there has not been a discovery of a valuable mineral deposit. within 
the claim. The decision of the Office of Appeals and Hearings. has: 
adequately discussed the evidence adduced at the hearing and has 
properly applied the law to the factual conclusions deducted therefrom. 
_ The appellants have not disputed the Office of Appeals and Hear- 
ings’ discussion of the law applicable in this case. They expressly 
dispute the decision below only as to two specific statements which will 
be discussed in reverse order. First, they assert that a statement that. 
it is clear that there was no deposit of valuable minerals exposed on — 
the claim at the time of any of the Government mineral examinations, 
or at. the time of the hearing, is not correct. Instead, they assert that 
road construction equipment cut through two branches of the lode 
exposing high grade ore on the claim in the fall of 1964 and that the 
hearing was held on May 16, 1966. They have not, however, supported 
this assertion by any reference to the evidence presented at the hear-- 
ing. The statement in the decision was a conclusion reached after 
discussing the evidence presented at the hearing and the law with 
respect to what constitutes a discovery of a valuable mineral deposit. 
From our review of the record, the evidence supports this conclusion. 
Such evidence included testimony by Forest Service witnesses: regard- 
ing mineral examinations of ‘the claim in the presence of contestee 
Akerlund which failed to:reveal evidence of a lode containing valuable 
minerals. There is nothing in the evidence at the hearing to. establish 
that a lode of high grade ore was-.exposed by the road construction: 
on. the claims in 1964. To the contrary,one ‘of the Forest: Service’s 
mineral examiners stated that he had observed all of the pits,. shafts, 
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natural. outcroppings, and also. the road cuts on the claim but he 


concluded that the land was nonmineral (Tr. 101). . 


. The road in.question.is a Forest Service logging road. It was sur- 
veyed and flagged and constructed through a portion of the claim 
prior to the location of the claim in 1962. However, the portion invol- - 
ved here was constructed later in 1964. The second statement in. the 
decision below that-appellants, dispute is to the effect that a Forest 
Service mining engineer gave his opinion that there was sufficient space 
between a mining shaft and the road to-dispose of dump material 
from the shaft without disturbing the road. Appellants contend that 
this is-incorrect..as the space mentioned overlies a part of the lode 
which is about 11 feet from the surface, and also that large rocks from 
the dumped material would roll-downhill into the roadway and inter- 
fere with traffic thereon. 

This matter of possible interference with the road was raised be- 
cause the appellants gave this as an excuse for failing to do further 
excavation work in the shaft leading to the exposure of the vein of 
ore which they insist. underlies the area. Although at. the hearing 
Akerlund testified to the drilling of holes within the claim to deline- 
ate the vein and to the digging of other shafts, his testimony was not 
supported by any evidence which would tend to corroborate. that 
there actually is a vein bearing valuable minerals. For example, most. 
of his belief in the existence of a vein stems from his alleged seeing 
of a. vein in a shaft in 1949 from which he took a sample at a depth 
of 27 feet showing a high gold value of $289.12 per ton.. The existence 
of this vein has never been confirmed by the exposure or removal of 
ore and the discovery point was not open.so‘that the. Government 
mineral examiners could examine and sample it effectively. Akerlund 
testified that as someone else had a mining claim on the. land in 1949 
he covered the hole so that no.one else would discover the. vein. (Tr. 
47, 52). He did testify that in July 1962 he took a sample in the same 
shaft at a depth of 11-16 feet which showed an assayed value of $4.40 
a ton (Contestee’s Exhibit G, Tr. 37, 53-55). However, this was the: 
shaft which was filled in and never open for inspection: or testing by 
Government mineral examiners (Tr. 9, 18, 18, 37 ). eo a 
-. The reason given for filling the shaft was that it was too dangerous 
to work (Tr. 38,.50). For that reason a new shaft immediately adjacent 
to the old one was commenced and the material from it used to {il up 
the.old shaft. The new shaft. was intended to reach the 27. -foot level. 
where the valuable 1949 sample was found. in the old shaft but it was: 
not-sunk. below 18 feet (Tr. 10) so the old structure was never uncoy- 
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ered (Tr. 31). It was to. explain why the new. shaft was not deepened 
that appellants argued that there was no place to dump excavated 
material from it without. interfering’ with the road (Tr. 42-48, 70). 
However, contestee: ‘Leonard. Lutey admitted that the material’ could 
be dumped. below the toad, if they: “wanted to 0 go te a 1 of Sere 
expense” (Tr. 70). 
t s that 5 samples taken by the contestees’ in the new 
shaft showed at best only a trace: of gold and. silver, or very small 
percentages (Ex, | H, J, K, L, M). ‘Three samples in, the ‘new ‘shaft 
overnment mining engineer’ produced ‘only one’ sample 
wworth assay ying and it showed only a gold value of 7 ‘fi cents, which was 
considered: ‘exaggerated because it came > from a Narrow’ uy inch | seam 
(Tr. 79-88, 85, 86). 1 

AD ‘astotid: Governiiht fining ‘engineer ‘testified that ry dati he 
took.in the new shaft showed only. a trace of, gold and silver’ (Tr. 97, 
100). Both witnesses indicated that they ‘were told by the contestees 
that there were no other places i in the claim worth sampling: (Tr. 83, 
98-99). 

‘Akerlund admitted that the aly time he actually saw the | ‘vein: ‘to 
determine its distance was in the shaft which i is now “covered over and 
which he saw in 1949 (see Tr. 24). ” 

“Tt is ‘apparent from ‘the evidence i in ‘ths record ‘at the bata that 
the presence: of a vein bearing a valuable mineral deposit within: the 
claim was not’ established by any mining work’ prior to the construc* 
tion of the Forest Service road and at the time‘of the hearing. Thus, 
appellants’ assertions that there is ‘a lode underlying the area between’ — 
the road and the new shaft isnot supported by the evidence produced’ 
at the hearing. In the absenée of'a valid discovery of'a valuable min- 
eral deposit within the claim, which under the mining laws is necessary 
in order ‘to give'a mining claimant rights to the land superior to the 
United States, the Forest Service was entitled to construct the logging 
road. Of. United States v. Frank Ooston, AR-30835 (February 28,1968) ; 
United States v! Charles Li ‘Seeley and Gerald ip ‘Lopez, A-98197 
Or amary 98, 4960), ‘affirmed Seeley’ v. Seaton,’ Civil No; 41094, (N.D: 
Calif.,: Fuly’ 29; 1964) The construction’ of the road’ constitutes an’ 
appropriation by the’ Governmetit of ‘the: and within the mining 
claim covered’ by ‘the road, foad bed ‘and: necessary right-of-way’ and 
as such is reserved from exitry under thé mining laws. See United’ 
States v. Poul F. and Adeline As Cohan et al.; 70 TD: 178, 181° (1963): : 
and’ cases cited therein. That construction: of th ‘road ‘here inay’ ave 
ne with | oe * does ‘not! 
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give aon ree elie in, the unappropriated portion. of ‘the claim i in 
the absence of a valid discovery, nor does it. constitute an excuse for 
failing to show a discovery. Cf. United States v. Frank Coston, supray 
United States v. Charles L. Seeley and Gerald F. Lopes, SUPTE. 
Appellants’ present, appeal consists principally . of statements evi- 
dentiary.in nature concerning the taking of four samples, together 
with copies of assay certificates of the samples, which purport to estab- 
lish that there-are gold and silver within the claim constituting a dis- 
covery of a-valuable mineral deposit. and that there i is. lode within 
the claim. 

The Forest Service, iz in response to appellants’ aypeals objects to any 
consideration of these statements and the assay certificates on the 
ground that they are factual in nature and that the rules of practice 
of this Department (43 CFR. 1840.0-8) provide that where a hearing 
has been held in a contest the record made at the hearing shall be the 
sole basis for a decision (also citing United States v. Gilbert OC. 
Wedertz, 71 1.D. 368, 374 (1964) ). They also contend that the state- 
ments are inadmissible in any event because they are unsworn and 
not subject to cross-examination or rebuttal. The Forest Service also 
indicates that, at Akerlund’s request after the hearing, a Forest Serv- 
ice mineral examiner, one of the witnesses at the hearing, accompanied 
him to the claim and took several samples where requested. The Forest 
_ Service’ states that the examiner learned nothing which would signifi- 
cantly change the facts as presented at the hearing, but would only 
give additional support. to his previously stated opinion that no dis- 
covery of valuable mineral has been exposed upon the claim. 

The Forest Service is correct. that appellants’ allegations of fact 
and certificates submitted on appeal cannot be accepted as evidence 
to be weighed with the evidence: presented. at the hearing in making 
a decision on. the merits of the case as the record made at the hearing 
constitutes the sole basis for decision. Otherwise the procedures and 
safeguards for developing the facts by having testimony and other 
evidence presented at a hearing, where it is subject to cross-examina- 
tion and rebuttal, would be thwarted. See United States v. David L. 
King, A-30867 (February 28, 1968), and United States v. Rodney 
Wood et at.. A~30697 (May 31, 1967). Evidence submitted after a 
hearing has bean held can be considered only to determine whether a 
further hearing should be granted, and where it does not.show that 
a further hearing. would be productive of more conclusive evidence 
on the question of whether there has been. a valid discovery it has been 
held that there is no basis for remanding a case for. another hearing. 
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Zd. Also, in order to warrant a further hearing there should be reasons 
given to show that there. is a substantial equitable basis for holding 
a second hearing. United States Vv. Lawrence Re, Dowell et ad. _A-30614 
(November 21, 1966). 

. Appellants have not requested a further hearing i in this case but 
simply submitted the statements and certificates as further evidence. 
As indicated, such “evidence” is not acceptable for the purpose. of 
making a. decision on the issue of discovery, but at the most can be 
considered only.to detefmine whether there should be further hearing 
in this case. We have given consideration to appellants’ appeal for 
this purpose even in the absence of a specific request for a hearing 
and in the absence of reasons presented to show any equitable basis 
warranting the reopening of the evidentiary proceedings. 

The information given by appellants with respect to the samples is 

insufficient to properly evaluate their significance. Nevertheless, if we 
accept the assay certificates and appellants’ statements at face value 
it is apparent that they do show significantly higher values of gold 
and silver than were. revealed by evidence produced at the hearing. 
However, three of the four samples appear to have been taken from 
the area within the Forest Service road right-of-way: one sample 
showing $112 per ton was taken in the embankment of the roadway 
about 2 feet above the roadbed, a second sample having a value accord- 
ing to appellants of $175 per ton was taken directly below the cut 
for the first sample and on the inner edge of the roadway, and the 
third sample with a value of $16.90 per ton was taken on the surface 
of the roadway. The fourth sample, appellants state, was taken from 
a footwall near the face of the tunnel at a site within the claim and 
has a value of $22.85 per ton. Since the first three samples were taken 
from the area appropriated by the Forest Service they would not be 
acceptable as indicative of values within the unappropriated portion 
of the mining claim except.as such values could be deduced by infer- 
ence. However, under the mining laws inference cannot be accepted as 
a. substitute ‘for showing the existence of an actual valuable mineral 
deposit within a mining claim, United States v. Frank Coston, supra, 
The question arises also as to why these areas allegedly exposed by the 
road construction in 1964 (and not by any work of appellants appar- 
ently) revealed no valuable minerals to the Forest Service witnesses — 
when they examined the claims with Akerlund who showed them the 
alleged points of discovery. 

Appellants’ assertions that the samples show that there is a zone of 
high grade ore across the claim‘are not supported by any offer of other 
proof which would further demonstrate that such a zone has actually 
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been. exposed by the appellants within the unappropriated portion of 
the claim.. The showing of the single fourth sample having. good 
* values does not in and of itself suggest that further evidence can be 
‘produced to establish the discovery of a valuable mineral deposit on 
the portions of the claim outside the roadway. Without more being 
‘shown, we do not believe that an adequate reason exists for ordering 
“a new hearing. 

Accordingly; pursuant to the authority. delegated to the Solicitor 
‘by the Secretary of the Interior (210 DM 2. 24 (4) (a) 3 24 B. R. 1348), 


the decision appealed from is affirmed. 


: . Ernest F, Hom, 
Assistant Solicitor: 


APPEALS OF MacDONALD CONSTRUCTION COMPANY | 


IBCA-507-8-65 
TBCA-589-9-66 Decided. March 20, 1969 


Contracts: Disputes and Remedies: Damages: Liquidated Damages—Con- 
“tracts: Construction and Operation: General Rules of Construction— 
‘Contracts: Construction and Operation: Conflicting Clauses—Contracts: 
Construction and Operation: Intent of Parties — 


A bid schedule and specifications called for construction of the Gateway 
Arch and the installation of a transportation system in the Arch, and sub- 
sequently the schedule (but not the specifications) was revised to call.only 
‘for construction of the Arch, and a contract was entered into between the 
‘parties providing for construction of the Arch to commence after receipt of 
.a notice to proceed, and containing a clause providing for liquidated damages 
to be assessed for each day of delay in completing the Arch beyond the date 
fixed by the contract, until completion and acceptance of the Arch. Subse- 
‘quently, the parties entered into a second agreement (entitled “Transporta- 
tion’ Supplement”) which provided for the installation of the transportation 
system. commencing on the date of execution of the Supplement: and to be 
completed within 95 days after completion and acceptance of the Arch, and 
containing a.clause providing for liquidated damages to. be assessed for 
each day of delay beyond the time fixed “herein” for completion, and which 
also incorporated the specifications by reference (including a clause pro- 
‘viding for liquidated damages to be assessed in connection with the trans 

: ‘portation, system if the system was not. completed within a fixed period 
: from, the date of receipt of the notice to proceed)..In the described situation 
‘the Board. ruled that liquidated damages for delay in completing the Arch 
-would run until the Arch was completed and accepted and liquidated. dam- 
cages for unexcused delay. in completing the transportation. system. would 
commence 95 days after the Arch was completed and accepted, Since -the 
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designation of the sihecondur-s contract as a a Geipplement™ is not determina- 
tive, and in the: absence of any proof: that the ‘parties: intended the two 
’ “instruments to be treated-ay one; the Board finds that they are separate and 
 :that the -term “herein” in the Supplement. referred: only. to the provision for 
completion .of ‘the transportation -work .specifically set.forth ‘therein and 
‘not to any. such: provision contained in the specifications; accordingly, the 
contracting officer erred (i) in looking to such clause in the specifications 
by which liquidated damages respecting the transportation work would 
be assessed within a fixed period from the date of the notice to proceed, 
inasmuch ag that clause was found inapplicable,-and {ii) in consequently 
. failing to assess such liquidated damages from a date controlled: by. the actual 
completion of the Arch and its acceptance. 


BOARD OF CONTRACT APPEALS 


These appeals grew out of the construction of the Gateway to the 
West Arch, and of the installation of the transportation system within 
the Arch, located in St. Louis, Missouri. The Arch was constructed 
pursuant to a contract with the appellant executed March 14, 1962 
(which also provided for construction of a Visitor Center). The trans- 
portation system was constructed by the appellant, pursuant to a sec- 
ond document executed July 31,1962, designated as.a Supplement to 
the March 14 contract.t The contracting officer has separately assessed 
liquidated damages against the appellant for unexcused delay in com- 
pleting the Arch and the transportation system. By stipulation, the 
parties have asked the Board to determine at this juncture only if the 
contracting officer’s formula for imposing liquidated damages is 
proper. Questions relating to excusable delays are not now before us. 
There are no. facts in dispute. The controversy is over the application 
of the provisions relating to liquidated damages found in the two 
instruments. 

There are four such provisions, viz. (1) SW-3 and (11) SP-24 con- 
tained in the Specifications, and (iii) the “work shall be completed” 
clause and (iv) paragraph 5, contained in the Supplement. SW-3 is 
found under Part I, entitled “STATEMENT OF WORK,” and is 
headed “PHASES AND COMPLETION OF WORK.” SP-24 (as 
amended by Addendum No. 2, dated November 30, 1961), appears in 
Part 8 of the Specifications, which is entitled “SPECIAL PRO- 


17The original bid schedule on which the appellant had bid, dated October 23, 1961, 
ealled for construction of the Arch and installation of the transportation system. How- 
ever, prior to award of. the. contract on March 14, 1962, the bid schedule was: amended 
to exclude the transportation system and to provide only for construction of the Arch 
and Visitor Center. The Supplement. covers those items of work shown on the original 
bid schedule prior to the amendment, which were not included in the Arch contract. 
The Specifications and Addenda included in the Arch contract were ‘incorporated by 
reference into the Supplement. : 
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VISIONS, ” under the heading “LIQUIDATED DAMAGES. ” The 
“work shall be completed clause” is found on page 1 of the Supplement, 
which is Standard Form 23 (March. 1958 edition). Paragraph 5 is one 
of the five typed clauses on page 2 of the Supplement and is the. only 
such provision relating to liquidated damages. 
_ Subparagraph a. of SW-3 (as amended by Addendum No. 5, dated 
January 3, 1962), called for the Arch to be completed 875 ‘days after 
the date of receipt of the notice to proceed. As the notice to proceed 
was received on March 29, 1962, the Arch accordingly. should have 
been. completed on August 18, 1964. By virtue of a number of change 
orders, the date of scheduled completion of the Arch was extended 
a total of 269 days to May 15, 1965. 

The “work shall be completed” clause of the Supplement pitovided 
that the transportation system and electrical service (which is not here 
involved) be completed 125 calendar days after the date.of completion 
and. acceptance of the Arch by the Government.? This period was re- 
duced from 125 “to 95 days after date of completion and acceptance” 
by Change Order No. 35, dated February 2, 1965. Subparagraph c. of 
paragraph SW-3 provides that the “means of transportation,” inter 
alia, “shall be performed and completed in a period of 1, 000 calendar 
days from date of receipt of notice to proceed.” * 

The Government accepted the Arch on June 28, 1966, and the. trans- 
portation system. on May 24, 1967. The contracting officer refused. ap- 
pellant’s request. (made on behalf of itself and its subcontractor, Pitts- 
burgh- Des Moines Steel Company) for an extension of time of 483 
days in connection with construction of the Arch. He also denied 
appellant’s request. (made on behalf of itself and its subcontractor, 
Planet Corporation) for extensions of time bowling 313 ye meaner 
ing the transportation work.® 

The contracting officer asiased Tiquidsted daringes against the 
appellant for 95 days of unexcusable delay in completion of the Arch. 
(covering: the period from. May 16, 1965 through August 18, 1965), 


WORK SHALL: BE COMPLETED One’ Hundred Twenty Five’ '(125) calén dar: days 
after date of completion and noceptance by gc Park Rerviee of Gateway” ‘Arch, Pt 

3It reads: 
; oe piesa AND: BOMEDET AON OF WORK. Sc yaeet ; 
4 i: "Ea, EP oR ese ae 
és “40: All. work in eonjunction ee eae and: installing the means ‘of transportation 
within the Gateway Arch, the Electrical Service; and Painting, as set forth inthe contract 
documents, shalI'‘be performed and- peOnDieree ine ‘a bl of 1; 000 Seeger days: from 
date of receipt of notice to: proceeds”: :- 

4The appeal from that decision eats IBCA docket ‘nanbee 507 8-65-° : 
8In addition to the! appeal::bearing -IBCA’:ddecket?: number’ 589~9~66; ‘there’ are* un- 
desolved disputes-‘in':other docketed appeals: that: have arisen ‘from’ more than 10: requests 
for extensions of time: The Stipulation: also’ provides that ‘there’ are two: more ‘requéests 
involving an additional 44 days which are not at issue in presently docketed appeals. 


339-119 69-2. 
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at the rate of $250 per day, amounting to. $23,750. The Government is, 
pursuant ‘to the contract, the recipient ‘of these damages. He assessed. 
liquidated damages against the appellant under the Supplement. for 
644 days of unexcusable delay (from August 19, 1965 to May 24, 
1967), at the rate of $250 daily, amounting to $161, 000. ™In accordance: 
with the Supplement the Bi-State Development. Agency of the Mis- 
souri-Illinois Metropolitan District * is designated the recipient of 
these damages. 
_ The method employed by the contincting officer i in arriving at the 
assessments is the following. Under SP-24, liquidated damages were 
assessable “for delay in. completing the work beyond the time fixed 
and agreed upon in the contract for its completion” plus any extensions. 
The time fixed and agreed upon in the contract for completion of the 
Arch is stated in subparagraph a. of SW-3. This, as we have seen, 
worked out, to May 15, 1965. Consequently, the contracting officer 
initiated liquidated damages respecting the Arch on May 16, 1965.. 
He held that the assessment should run only for 95 days, until 
August 18, 1965, even though the Arch was neither complete nor sub- 
stantially complete then. His reasoning was that at that point, 95 days: 
after the scheduled date of completion of the Arch, the transportation 
system should have been fully installed. Since it was not, he imposed 
liquidated damages under the Supplement, commencing August 19, 
1965, which ran until the transportation system was accepted on May 
24, 1967. He terminated the assessment under the Arch contract as.of 
Angust 18, 1965, on the ground that the assessments could not overlap. 
The parties have agreed that overlapping assessments were not 


* The assessment was made under the following clause: 

“SP-24 LIQUIDATED DAMAGES: Liquidated damages in lieu of. mebual damages wilt 
be deducted from the contract amount for delay in completing the work beyond the 
time fixed and agreed upon in the contract for its completion or beyond such time as: 
may be established because of justifiable extensions of time granted pursuant to other 
provisions of this contract, as follows: 

we * * oO ge : a : *. ple 
“bh, Completion of all workin conjunction with the Gateway Arch Foundations, ‘proper, 
and with the Gateway Arch, proper: Two hundred fifty dollars ($250.00) for each: 
calendar day.. until SOUMPHON: and acceptance in writing, as described in the: Statement 
of Work.” ‘ ; ; : 

7 The assessment was made under the folieiag clause: 

“5. Liquidated damages in lieu of actual damages will: be deducted - from ‘the amount 
of this Supplemental Agreement for delay in completing the work beyond the time 
fixed and. agreed upon herein for its completion or beyond such time as. may.-be established’ 
because. of justifiable extensions of time granted;.in writing, in ‘the- amount of Two: 
Hundred Fifty Dollars: ($250.00). -per.calendar day. Such liquidated damages are for the: 
benefit of the Bi-State eve imeat Agency and shall be peueles: ‘by. it from. payments. 
to be made hereunder.” . 

4Bi-State is a non-Federal ehdhey whieh Joined. in. the execution of the = SHeplenine 
for the. purpose:of assuming the obligation: to make. payment. to anpelian®: ‘for’ the work. 
ee meee the sEneplowent Beer Vetnisnziees 2 of see De 2.: : 
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contemplated: ® Their quarrel is over the basis under which the con- 
tracting officer cut off damages on the Arch phase and initiated 
damages on the transportation phase. Appellant and its transportation 
subcontractor contend that under the Transportation Supplement 
liquidated’ damages were not properly imposable in connection with 
the transportation work until 95 days after the date of completion 
and acceptance of the Arch. As the Arch was accepted on June 28, 

1966, appellant maintains that the date when the transportation phase 
should have been completed was October 1, 1966. In its view liquidated 
damages were thus not assessable for delay in transportation work 
before that date. Appellant also claims that the doctrine of substantial 
performance should be considered in arriving at the terminal date of 
the assessment. 

. In their stipulation the parties have referred without amplification 
to the contract and Supplement-as constituting a “contractual arrange- 
ment.” We do not disagree with this characterization in the sense that 
the two documents obviously relate to the same general transaction 
and contain subjects which might well have been combined into one 
agreement. Beyond that, however, the relationship appears uncertain. 
- Whatever it may be, it affects the context within which the various 

provisions before us are found. It is therefore necessary for us to ascer- 
tain the extent of the relationship between the two documents. Whether 

a later contract.is to be deemed independent of, incorporated in, or cor- 

related to an earlier agreement is to be determined by the intention of 

the parties as expressed in the subsequent, instrument.” 

~ We have been furnished with no evidence that the parties intended 
the Supplement and the Arch contract to constitute one agreement. The 
very fact that a separate contract was executed would seem to belie 

any such intention. Moreover, because the document. is designated a 
supplement i is not determinative of its legal nature.* A “supplement”? 
is defined as that which supplies a deficiency, but it does not. neces- 

sarily: follow that in supplying that deficiency here a merger ensued 
between the contract.and its supplement. If the Supplement had been 
intended simply to add by merger the transportation and. electrical 
work to the Arch. contract, there was no point in incorporating by 

reference into the Supplement all of the specifications and addenda 
which were already a part of thé Arch contract. It would appear that 
they. were included a second time because the Supplement was consider- 
ed to be'a second, séparate contract. It also would seem that if the 

®°The parties have expressly stipulated that ‘under the Arch contract and the 

Transportation Supplement * * * liquidated damages * * * under no conditions were 
to run concurrently against appellant.” (Stipulation, dated July 3, 1968, par. 3, p. 3). 


1° Frierson v. International Agricultural Corp., 148 S.W. 2d 27, 35 (Tenn. Ct. App. 1940). 
217 Am. Jur. 2d, Contracts, sec, 269 (1964). ~ 
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parties believed they were effecting. a complete consolidation between 
the two documents they could have easily so provided on the face of 
the Supplement. 2 This they did not do. either. 

Merely because the two. documents relate to the same transaction 
does not mean that. all provisions of one are ipso facto consolidated 
bodily into the other.1* They should, however, in view of their con- 
nection, be construed together.** But even though they are construed 
together, it does not necessarily follow that two such documents con- 
stitute one contract. for. all purposes."* Separate instruments may be 
treated. as one only. where the provisions of each, if consolidated, will 
not be incompatible." 16 If grave violence would be done to the language 
of the instruments in question; they may not be forcibly combined for 
the purpose of making them mean, as one, something other than what. 
they do mean separately. 

It is clear that the provisions relating to imposition ef liquidated 
damages on the Arch are not modified by the terms of the Supplement 
and are thus wholly compatible with it. There is, however, an apparent 
conflict between the “work shall be completed” nie contained in the 
Supplement and paragraph SW-3. The former calls for the transpor- 
tation work to be completed only after completion and acceptance of 
the Arch. On the other hand, under SW-3, completion of the transpor- 
tation system is keyed to performance within a certain period of time 
from the date of receipt of the notice to proceed and is not contingent 
on prior completion and acceptance of the Arch. This is a different 
standard. Accordingly, for the reasons we have mentioned, we would 
not be justified in regarding the Arch contract and Supplement as one 
instrument. We therefore conclude that at least in this respect. the 
Arch contract and the Supplement are separate, viable agreements. 


12 See Frierson, v.. International Agricultural Corp., note 10,. supra, in which the’ Court 
while considering if two-agreements were consolidated said: “* * * If such was the under- 
standing of the. parties, why was there not inserted a specific provision to that 
effect?” * * * 

13 Lawrence. v.: United: States, 378° F. ‘2a. 452, 461 (5th Cir: 1967) # : 17 Am.. Jur. 2d, 
Contracts, sec. 264 (1964). 

. 4 See Four-Three-O-Siv “Duncan Corporation ¥. Security, “Trust Company, are S.W. 
24°16, 23.(Mo..1968) - 

1° Lawrence v. United States, ite 13, supra; Sterling Colorado Agency, Thi: v. Sterling 
Ins. Co., 266 FB, 2d 472, 475-76 (10th Cir, 1959) ; cditesiat behing ies Sig Duncan Corporation 
vi Security Trust Company, note 14, supra. 

217 Am. Jur, 2d, note 13, supra..This, of course,: does not mean that one ingeriment: will 
be treated a8 two if it contains incompatible provisions. 

“11 See Lawrence v.: United States, note’ 13, supra; Sterling Colorado Agency, Inc. ¥. 
Sterling Ins: Co., note 15, supra ;. Four-Three-0-Siev Duncan. Corporation .v. Security 
Trust Company, note 14, supra; 17 Am. Jur. 2d, note 13, supra. ; 
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Were this purely a matter involving’ two apparently. inconsistent: 
contracts we would have no difficulty at this point in resolving the con- 
troversy on a non-substantive basis. In the first place, it might well be 
said that those provisions of the Arch. contract which relate to trans- 
portation work, including subparagraph c. of SW-3, are mere surplus- 
age, since the transportation work was excluded from the purview of 
the Arch contract. There was, consequently, a lack of consideration for 
such provisions. As surplusage, they would have no efficacy and it is. 
problematical if they. possessed any legal force which could be acti- 
vated in fuiwro. Under that approach it could be argued that they 
lacked’ the capacity to create | a contin with the pioreen of une 
‘Supplement. 

Assuming arguendo, however, that matters which are dehors the con 
tract may nonetheless become binding and thereby create a conflict with 
the’ ‘Transportation Supplement, it would seem that the Supplement 
would control. The reason we believe the provisions of the Supplement 
would take precedence is that under Missouri law (the jurisdiction 
wherein both‘documents were executed), i if two contracts are inconsist= 
ent, the contract last executed supersedes the earlier contract to the 
extant they are inconsistent.?® While the interpretation of Government 
contracts is governed by Federal common law and we are therefore not 
bound to follow the Missouri rule,” we regard it as sound and expres: 
sive of general contract principles applicable to this case. 

The problem, nevertheless, persists because the specifications and 
addenda of the Arch contract, were incorporated by peperenee into the 

their presence perpetuates the apparent conflict even though, as we have 
seen, the Arch contract as such would not have that effect. 

Under paragraph 5 of the Supplement, liquidated damages are as: - 
sessable “for delay in completing the work beyond the time fixed and 
agreed upon herein for its completion” or as it may be extended. The 
key word is “herein.” To determine what is “the time fixed and agreed 
upon herein,” it is necessary to establish what is meant by “herein.” 
According to the Court of Appeals, for the Sixth Circuit, “as used in 

18See Berry Vv: rouse: 876 S.W. 2d 107, 112 (Mo. 1964). and authorities cited - -therein. 
291 McBride & Wachtel, Government Contracts, Sec. 2.10[2] (1968) citing, inter alia, 
Clearfield Trust Co. v. United States, 318 U.S. 363 (1943) and Priebe ¢ Sons, Inc. v. United 
States, 382 U.S. 407 (1947). See generally Mishkin, The. Variousness of “Federal Law?: | 
Competence and. Discretion in the Choice of National and State Rules For Decision, 105 U. 


Pa. L: Revs 797 (1957) and Note, 65. Mich. L.. Rev..1502 (1967). But see Houdaille Indis- 
tries, Inc. v. United States, 188 Ct. Cl. 301, 318 (bQ. 
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- legal ‘phraseology, [7¢] is a. locate adverb and, its meaning is to be 
determined from the context. It. may refer to a single paragraph, to a, 
section, or to the entire contract in which it is used. a0 In this instance, 
then, the word “herein” might have been intended to refer only to the 
immediate five pages of which the Supplement is comprised or it might 
apply to the entire document including all provisions incorporated 
therein by reference. If “herein” only refers to the former, then it 
would seem that “the time fixed and agreed upon” was intended to be 
that which is provided for in the “work shall be completed” clause 
found in the Supplement. But if the word “herein” is given a broader 
connotation and encompasses SW-3 as well, the time fixed and agreed 
upon would refer to either 95 days after the date of completion and 
acceptance of the Arch or 1,000 calendar days from the date of receipt 
of the notice to proceed. 

For all practical purposes paragraph 5 of the Supplement and 
SP-24 are identical until “the time fixed and agreed upon” provision 
is reached. However, at that. point SP-24 refers to “the time fixed and 
agreed upon in the contract for its completion,” whereas paragraph 5 
refers to “the time fixed and agreed upon herein.” (Italics supplied) 
We regard this as-a significant distinction. If the liquidated damages - 
clause in the Supplement was intended to be applied in a manner 
identical to that prescribed by ‘SP-94, it appears that identical lan- 
guage would have been used, viz., “the time fixed and agreed upon in 
the contract for its completion,” or something very similar. Instead 
paragraph 5 ‘refers “to the time fixed and agreed upon herein for its 
completion,” which is more restrictive. From the context in which it 
appears, it seems to us that the word “herein” was intended specifically. 
to cover the five immediate pages of the Supplement. In that case the 
word relates only to the “work shall be completed” clause on the first 
page of that document. : 

How, then, do we treat the presence in the Supplement, of para- 
graph SW-3, which was incorporated by reference along with the 
rest of the specifications? A contract should be read as a harmonious 
whole, with no. word or-term rejected outright. or rendered meaning- 
less or held to conflict with another unless no other reasonable inter- 
pretation is possible. However, if it is impossible to avoid conflict, 
as between an express term and a provision incorporated by reference 
the expréss term is regarded : as ‘controlling. 2282 


é * Saulsberry v. Maddiz,- 125 F. 2d 480, 4384 (6th Cir, 1942), cert. denied 317 US. id 


(1942), 
2t Hol-Gar Manufacturing Corp. v. United States, 169 Ct. Cl. 384, 395 (1965). 
22 Arrow Sheet Metal Works v. Bryant & Detwiler Co., 61 N.W. 24 125, 129 (Mich. 1953). 
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eg might ‘well be that. the purpose in utilizing the word: herein” was 
to limit the otherwise broad impact « of the incorporation-by-reference 
clause on. the @Xpress 1 terms of the Supplement.” *8 But we believe that, 
insofar as ‘the transportation. phase i is. concerned SW-3. is ‘mere sur- 
plusage and ‘inapplicable, since its provisions ate keyed:to the notice 
to’ procéed.** It’ appears to us that SW-8 was tailored to the original 
bid schedule which called for construction of the Arch and installa- 
ition of the transportation system. After the bid schedule was amended 
to separate the two phases, we believe the parties inadvertently failed 
to make the provisions of SW-8 consistent with the terms of the 
Supplement when. the latter document was executed. 

“It is thus. clear that under the provisions of the Supplement the 
transportation | work was to have been completed only after the Arch 
was completed and, accepted. Both completion and acceptance were 
required. However, the Government based appellant’s liability for 
liquidated. damages upon the date of scheduled completion alone and 
for this purpose disregarded the date when the Arch was accepted. 
In order-to. sustain the Government’s view itis necessary to negate or or 
overcome in some-fashion the requirement of “acceptance.” 

The contracting officer’s position has been supported on various 
grounds Considerable: weight is placed upon a Government memor- 
andum. which describes the negotiations leading up to the Transporta- 
tion Supplement. Inasmuch as a copy of the memorandum was 
furnished appellant, and not disputed by it, in advance of the dis- 
agreement, the contemporaneous interpretation doctrine is said to be 
applicable. However, the Government’s strongest emphasis is directed 
toward. the alleged: injustice inherent in the contractor’s interpreta- 
tion, The Government contends that if appellant’s position isadopted 
appellant would be profiting from its 0 own. wrong. We will consider 
these grounds seriatimi 

28 See International Brectors v. Wilhoit Steet Hrectors & Rental Service, 400 F. 2a 465, 
469° (5th: Cir: 1968), in which the Court said: “The words ‘except as herein modified and 
hanged’ must be ‘presumed to have been used for a specific purpose. They can neither 
ibe struck’ from the contract nor ignored. Their ‘apparent purpose was to limit the 
‘otherwise broad provisions _ ‘of ‘the incorporation by-reference clause * * *,” 

24 Tt would ‘seem that ‘since the provisions ‘of SW-3 are keyed to the notice to proceed, 
they are effective only where a notice to proceed has been’ received. But in connection 
“with -thie work performed under the Supplement appellant received no notice to proceed 
and none was contemplated. It is only the work under the Arch contract which was 
required | to be commenced within a certain number of days after receipt of the notice 
to. proceed. ‘Supplement work was to start on the date of execution of the. agreement. 
Inasmuch as’ the: two instruments are. separate, the logical’ ‘conclusion is that the notice 
to proceed received. ‘under the Arch contract’ Was not intended ‘to be carried over to the 
transportation work. a : 

-23 Memorandum’ of Superintendent: Jefferson National: Expansion’ Memorial, dated ‘June 
‘26, 1962, Exhibit 19, Appeal File to MacDonald Construction Conipany, TBCA—572-~5-66: 


Under paragraph 17 of their stipulation the parties agreed to utilize that appeal file in 
this matter. 


52 DECISIONS OF .THE DEPARTMENT OF _THE INTERIOR [76 LD. 


_ Assuming arguendo that the Government memorandum relied on 
qualifies as a contemporaneous interpretation, it does not appear to us 
that it clearly supports the Government’s position. On the contrary, 
we believe that. the document as a whole more readily supports the 
appellant's view. Thus, i in paragraph 1 the following appears: 
pevarenie The question, then, arises. as to whether. the 1,000. days should be counted 
from March 28 (the position ‘of Bi-Stattd) or from the. date of. ‘Signing the supple- 
mental Agreement (the position of - ‘MacDonald). In ‘the absence of an agree- 
ment’ on this point;‘we proposed to allow the Contractor 125. calendar days for 
completion of the transportation ‘system ‘after’ the date of completion'and accept- 
ance by the National’ Park Service of the Gateway: Arch.:*'* * -[T]ying the 
time of completion of the transportation system to the completion of the Gateway 
Arch . will. facilitate contract. administration in that time extension, if any, 
granted for’ ‘completion of the’ Gateway Arch’ will automatically extend the 
time for completing the transportation system, without the added paper work 
of increasing ‘the ‘transportation system time separately. The problem is that 
the: transportation. system «cannot be installed : and.completed- fully until the 
Arch is finished..* * *. ; she : 
We regard the foregoing as a neoomaion: that the: jennepertatibn sys- 
tem was‘ to be completed ‘after the:completion and acceptance of the 
Arch and that the 125. days of “free time” (later reduced to 95 days): 
were to run:after: such: completion and accéptance.’® Conversely the 
memorandum indicates “the absence of an agreement” with respect 
to the position presently:advanced by the Government. 

The major thrust of the Government’s position is stated.as follows 
on. page 10 of its brief: “We cannot agree with the construction placed 
by MacDonald on the words ‘completion and acceptance.’ 2” The law 
does not permit a party to.a contract by his own wrongdoing’ to post- 
pone his own obligation.” ‘The Government’s point is that if comple- 





2'The Government has also attached some weight to the fact that the Supplement is 
dated exactly 125 days after the date when the notice to proceed with the Arch was 
served, Although not fully developed, the point presumably is. that the date of the 
notice to proceed with the Arch, under SW-3, did in fact govern the completion date 
of. the transportation work, We do. Rot attribute any. significance to this; however, In the 
first place, the. time provisions of SW-38..are caleulated. from. the “date of receipt” of 
the notice and not from the date it was transmitted. Moreover, the Supplement was 
executed when it was at Bi-State’s request. On, page 2 of the memorandum referred to in 
note 25, supra, the following appears: “Bi-State * * * wishes to, execute this. Supplemen- 
tal Agreement-on or. about July 15, when it expects to have. its. bond- revenue available.” 
(Italics, supplied.) That the date of the Supplement, occurred exactly 125-days. after. the 
notice to. proceed seems to have been simply a coincidence. Coincidence cannot. be entirely 
eliminated. 

27At one time the contracting officer did take ‘the position that completion. of the 
transportation system was determined by passage of the designated: number of days 
after ‘completion and acceptance of the Arch. See letters of contracting officer to 
appellant, dated September 1, 1965, and August 31, 1965, added to the appeal. file in 
IBCA-572-5-66 by order of the Board, dated August 17, 1966. In the letter of August 31, 
1965, the contracting. officer said: ‘You are expected to complete the conveyance system 
95 days. after. the Arch is accepted.” sa ; ; ; 
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tion and acceptance constitute a ‘condition precedent, appellant can 
prevent and “has prevented the occurrence of that condition by what 
the Contracting Officer has found. to be its continuing inexcusable 
delay. 2 38 ; 

We do not quarrel with the ‘proposition that a party may not. by his, 
own. wrongdoing. postpone with impunity . his own obligation. But 
we do not regard the contractual language in question as creating any 
such carte blanche. Implicit in the completion provision is the require- 
ment, that. any delay i in completion ofthe Arch must be excusable, It , 
must have arisen. as a result of circumstances beyond the, appellant’s 
control. If the delay i in completion of the Arch is inexcusable liqui- 
dated damages are assessable. The: appellant is thereby held respon- 
sible for its “wrongdoing. ” It cannot. therefore be maintained that: 
the appellant is profiting from its own wrongdoing. Moreover, this 
was the parties’ bargain. Appellant was to complete the transportation 
system after completion and. acceptance of the Arch, which makes 
eminently good sense when, one takes into account thé contracting 
officer’ s statement, supra, that “the transportation. system cannot be 
installed and completed fully until the Arch is finished.” The “accept- 
ance” feature of the agreement may not be lightly disregarded. The 
words. “completion and acceptance” are not. equivalent and do not 
mean the same thing.*? Neither may we impliedly insert. the word 
“scheduled” before, “completion.” 2 In order to sustain the Govern- 
ment’s contention reformation of the Supplement is required. The 
Board is not empowered'to-reform a contract.3* _. 

For all of these reasons we hold that under the terms of the Supple- 
ment, (as modified by Change Order No. 35), the appellant had 95 
days after completion and acceptance. of the Arch to complete the 

‘transportation. work. Accordingly the contracting officer should. not. 
have: imposed liquidated damages against the appellant in connection 
with. the transportation work before October 1, 1966. It follows that 





28 Government’s Brief, Dp. 14. 

29 See Stitzer v..United States, 182: Fed. aia, 51s. (3d. ‘Cir. 1910). There the Court, in 
construing “eompletion and final settlement of the contract” said: “* * * The contract 
might well be completed, and yet divers disputes and differences exist betwéen the parties, 
which would require adjustment before final settlement could. be made..* * *” 

30 See Copco Steel & Hngineering Co. v. United States, 169 Ct. Cl. 601 (1965): Of. Smith. 
V. | Minneapotis-Honeywell ‘Regulator .Co., 236 F. 2a 573; 575° (10th Cir. 1956); Metro-~ 
politan Casualty Ins. Co. of New York vy. Dotese Bros. Oo., 20 P. 24 569, 570 (Okla..1933). 

81 MacDonald. Construction Company, IBCA-572-5—-66: (August 15, 1966),:.66-2.. BCA, 
par. 5764, aff’d' upon reconsideration: (March 17,1967), 67-1 BCA par. 6202.:As-is- evident 
from. note: 25; supra, that appeal grew: out of the construction of the: Arch and. installa- 
tion of the transportation system. However, it involved only, the issue of the Board’s juris- 
diction and in its opinion on reconsideration the Board made clear that it was passing 
only on that question and was not passing on the question now before us. 
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the assessment starting August 19, 1965, was improper. We will treat, 
infra the question of when the assessment should have been terminated. 

Our holding affects the assessment on the Arch. and we now turn 
to that aspect of the contracting officer’s determination. First, assum- 
ing for the purpose of this decision that the appellant was entitled to 
‘no further extensions of time, the contracting officer properly initiated 
the assessment on May 16, 1965, under the terms of: subparagraph a. 
of SW-3 and subparseraph b. of SP-24. There is no dispute on this 
point. According to subparagraph b. of SP-24, the assessment. was 
to be continued “until completion and acceptance in writing” of the 
Arch. However, the contracting officer terminated the assessment on 
August 18, 1965, prior to completion and acceptance of ‘the Arch, at 
the éonclusion of the 95-day period which had commenced on the 
scheduled date of completion of the Arch. 

The contracting officer’s action in stopping the assessment before 
completion and acceptance of the Arch contravened the express pro- 
visions of subparagraph b. of SP-24. Ordinarily, as we said supra, 
no word or term in a contract should be rendered meaningless. The’ 
contracting officer justified it, however, on the ground that overlapping 
assessments were not authorized by the contract and Supplement. He, 
consequently, determined that liquidated damages could run on only 
one phase of the work at a time and cut off the assessment relative to 
the Arch. The parties have stipulated that liquidated damages on the 
Arch and transportation phases were not to run concurrently. 

The Board is not bound by the terms of a stipulation purporting to 
describe the legal effect.of a contract.®? We have therefore disregarded 
the stipulation of the parties in this respect. However, we have reached 
. the same conclusion as the parties, that liquidated damages were not 
to run concurrently, but not for the Government’s reason. Our con- 
clusion stems directly from our interpretation of the.various provisions © 
relating to liquidated damages and completion of the work discussed 
supra. Inasmuch as the transportation phase was not to be completed 
until after the Arch was completed and accepted, it follows that any 
assessment of liquidated damages on the Arch would of necessity termi- ” 
nate before the imposition of liquidated damages c on the, trangportation 
phase would be: contractually possible. 

- We also regard it as clear that a 95-day interval was to occur be- 


32. See Andrews v. St. Louis Joint Stook Land Bank, 107 FF, 2d 462, 470 (8th Cir. 1939), 
cert.. denied B09 U.S. 667 (1940), rehearing denied 309. U.S. 697 -(1940).::. Travelers’ 
Indemnity Co. v. DeWitt, 207 S.W. 2d° 641, : 643 Sa Civ. ae einen 83. CIB: 


Stipulations Recs 10e., 18 (1953). 
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tween jacana during which appellant was to complete the trans- 

portation.work. Within that period the.assessment of liquidated dam- 

ages was unauthorized. The. contracting. officer therefore: erred in 

making. back-to-back assessments.. 

For all of these reasons we hold that the contracting officer i improp: 
erly terminated the assessment on the Arch on August 18, 1965.:We 
are of the opinion that the assessment on the Arch should have contin- 
ued-until the | appropriate terminal date was. reached. The question: 
that remains, then, is establishing the date on which the: assessments 
relating to the ‘Arch; and. tothe transportation phase as as well, should 
have been terminated. . 

Appellant. maintains. that ; in. fixing the terminal date of ee ‘assess- 
ments. the: contragting officer should have considered the “substantial 
performance” or “substantial completion” doctrine. According to this 
doctrine, Tquidated, damages may not be assessed for periods. after 
the point. of substantial completion has been. reached.* 8 The Soctrine 
has long been recognized by the courts and boards.*. 

The test'to be applied in determining whether a peoiee: is substan. 
tially complete i is (i) the quantity of work remaining to be.done, and 
(ii) the extent to which the project was capable of adequately serving 
its intended uses.** In other words, quantitative considerations alone 
are not enough to justify the conclusion that performance has been 
substantially completed, but an ney into the effectiveness of the 
work is also required.** 

We have been furnished with no! basis by which we may determine 
if the test for substantial performance can be here met. However, we be- 
lieve it should be considered. If it is found applicable, the assessment 
on the Arch should be terminated in advance of June 28,1966, on the 
date when performance was substantially complete, and the assessment. 
on. the transportation system. should be terminated in .advance.of May. 
24, 1967, also on the date of substantial. completion. If the doctrine 
is detarmined to be inapplicable, the assessments on the Arch and on the 
transportation phase should terminate on. their respective dates of 
acceptance, June 28, 1966 and May 24, 1967. ret cigs 
“spat A, Teegarden, IBCA-419-1-64 (July 27, 1965), 05-2 BCA. par, 5011, aff'd 
on reconsideration, 65-2°BCA par. 5273 (December 14, 1965). °° 

% See J €& B Construction Company; Ine., IBCA—668-9-67 : (Janiary! 28;° 1969) )69-1 
BCA par. 7469, and cases cited in footnotes. 5, 6 and T of Pout A. ue eerie note 33... 
supra, par..5278. : ; : 


® Paul A. Teegarden, note 33, ‘supra, par: 5011. : ; : “eaneghhe Ded 
Px saat ee LUO, Serine iiune 28, CARED): ‘BT-1 BCA Dar. 1320, ; 
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The appeal is sustained. The ecntracitinjs Sfficar incorrectly: assessed 
liquidated ‘damages on the Arch phase for -95 days, amounting to 
$23,750 and on the transportation phase for’ 644° days, ariguulang to 
$161,000. 

Liguidated damages should be assessed as follows: 

‘1. On the Arch phase: commencing’ May 16, 1965, and running 
cheough J une 28,1966 (or earlier, upon proof of substantial ‘comple- 
tion). Calculated ‘simply on the basis of the dates shown, this would 
involve. period of 408 days and an assessment of' $102,000. - 

2. On the Transportation phase: commencing October 1, 1966, and: 
running through May 24, 1967 (or earlier, upon proof of substantial 
completion). Using the dates given this would involve a period: of 236 
days ‘and. an assessment of $59,000. °° . 

- 8. Tf appellant is found to be entitled to further: extensions of tia: 
the applicable assessment should be reduced by $250" per day for each: 
additional day allowed. 

+ Sermnidan’ ‘P. Krwparn, Member. 
We concur: eae, See eae vag 


Duin EK. Ruan: hated ne 
Wurm F. McGraw, Member: 4 Saat 


UNITED STATES. : 
Vv. 
LAWRENCE W. STEVENS ET AL. 
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Mining ‘Claims: ‘Contests Mining Claims: Discovery—Rules’ of Practice: 
_ Evidence—Rules of Practice: Government Contests 


A ‘Government mineral examiner has no duty to do discovery work 
on a mining claim but merely to investigate the claim to determine whether 
a discovery has been made; therefore, testimony: by:an éxaminer that he 
examined a mining claim and the workings thereon but found no ‘evidence 
of a valuable minéral deposit is sufficient to. establish 4. a facie case by 
the Government as'to the invalidity of the claim. Si 


Mining | Claims: ContestsMining Claims: ‘Hearings—Rules: of Practice: 
The technical exclusionary rules of eeinence applied. in court proceedings 
need not be followed in administrative hearings; therefore, the fact that 
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hearsay “evidence, er asietne primarily of assay reports, was presented 
by both parties in a Government contest together with other: evidence is no 
reason for changing a decision: invalidating a mining claim ‘which is sus- 
tainable: even without such evidence: : eee 


Mining Claims: Common Varieties. of “Minerals—Mining Claims: Discovery 


A mining claim allegedly’ valuable’ ‘for ‘magnetite and ‘sand and: ‘gravel lo- 
cated ‘prior to the act of July 28, 1955; is properly declared null’ and ‘void 
where the evidence supports a finding that there is not a ‘valuable deposit 

'« of magnetite within: the ‘claims, and ‘also:supports.:@ finding: that: the: sand 
and. gravel is.a common ‘variety: for. which no market..was.shown. to. exist 
prior to, the act, of July, 28, 1955, which precluded. the ‘ ocation of vmining 

claims for « common 1 varieties of sand and gravel thereafter. : 





corde FROM ice BUREAU OF LAND MANAGEMENT 


A onpent: to. he Sancta ‘af Aes Interior es. hae filed ; in. 1 behalf 
of Lawrence Stevens and W.. B. Grossardt from a decision of. the 
Chief, Branch of. Mineral. Appeals, Office of Appeals and: Hearings, 
Bureau of Land Management, dated. February 29,1968, captioned 

United States v. Robert. A.: Spooner et at. The decison affirmed a 
hearing examiner’s decision of July 25, 1967, which declared the Blue 
Sky Annex placer mining claim ‘to be api and void for Jack of a valid 
discovers under the mining laws...» ... 

The mining claim was jocatedi in 1949 for sand axid oe and 
magnetite, A hearing was held on March: 21, 1967, on contest charges 
brought by the Bureau of Land Management to the effect that there 
was not a valid discovery of minerals within the claim, and that the 
material within the claim is not now a valuable mineral deposit under 
section 3 of the act of J uly 28, 1955, 30 U.S.C. sec. 601 1 (1964), and no 
mnarket existed for the ‘aatetial prior to July 23, 1955. 
The hearing examiner found ‘that. the Governnietit’ defabitshied a 
prima facie showing ‘that the magnetite-bearing: material within the 
claim does no ‘Gonistituite % a valuable mineral deposit : and that this was 
not rebutted by the contestees bya ‘preponderance ‘of the evidence. He 
also found that the sand and. gravel 1 is 'a material of widespread oceur- 
rence similar to that exposed ovér much of the Mojave ‘desert where thé 
claim is located, and that it i is generally : suitable for use.as fill material 
and road. surfacing, having’ no special or ‘distinct value ‘ovér similar 
deposits of widespread Scourrence, and ‘that it, is ‘thus . “common 

















.- Spooner, filed. an appeal. :to, the. Direétor,. Bureau, of, Land: ndanasenats in. pehalf of 
himself and the other. contestees, including “Margaret E.. Spooner, Gordon A. Christiansen 
and Dorothy R. Christiansen. However; no appeal to the Secretary’ has been’ filed’ in 
behalf of the Spooners or the ChrisHensens: and, therefore, the decision of the Bureau 
has become final as to them, 
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variety” within the meaning of the ach or 7 uly 28, 1955, and not subject 
to location, under the mining laws. thereafter ‘under the terms of that 
act. He concluded: that there was no evidence in the.record. to show 
that the sand and gravel deposits could have been mined, removed and 
disposed, of at_a-profiton or before the date of the act, which was 
necessary. to validate the claim. before the act of July 23, 1955, pre- 
cluded common. varieties. of sand and arevel, from . being located 
under the mining laws. ; : 

In affirming the hearing exaiiiver’s decision the Office of Apieals 
and Hearings reviewed somewhat the evidence established at the 
hearing and discussed contentions made on appeal concerning the 
factual conclusions of the hearing examiner and certain legal issues. 

The statement. of reasons for the present appeal of the appellants 
consists only of a copy of the reasons submitted in their appeal before 
the Bureau of Land Management. These reasons were adequately an- 
swered. by the discussion of the facts and law in the decision of the 
Office of Appeals and Hearings and we shall discuss them and. add 
comments only for further emphasis. 

The first of their three reasons states as follows: 

The decision [sic] holding the placer mining claims. null and void was not 
supported by. the evidence, in that Fred ‘§. Boyd, Jr., expert witness for the con- 
testant, United States of America, made only a cursory examination of the 
premises; spent little time in the examination of the premises; and admitted 
cn cross-examination that his-investigation would not have been acceptable to. 
any private mining interest to determine the content, productivity or. . Value of 
the mining claim. 

An analysis of Boyd’s direct examination (Tr. 4-17) reveals that 
he is.a qualified mining engineer, that he examined the area of the 
claim, examined the workings on the claim, took samples from the 
principal places.of the workings, some of which were submitted to 
an assayer for: testing, and based his opinion upon the lack of discovery 
of magnetite—an iron ore—on the ground that there was an insufficient 
quantity of it within the claim to warrant mining work, and that the 
sand and gravel had -no special or distinct property over other 
similar ‘widespread alluvial material derived from the weathering of 
granitic rock in the: desert (Tr. 16-17 ye Appellants’. statement. that 
Boyd. admitted that his investigation would not have been acceptable 
to any private mining interest is not an accurate statement. Boyd’s 
admission does not support the implication which appellants attempt 
to make concerning the adequacy, of his examination. In response to 
a a question as to whether if he were, testing a claim of his own. to deter- 
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mine it there were marketable minerals he would consider his exami- 
nation adequate, he replied: 

If I were to examine it on my own. I would do much more “excavation and 
sampling. Tr. 26. 
The most. that. can be made from. this statement is that if it were. his 
claim he would do much more examination and sampling. In other 
words, he. would, do. more: work. to establish .whether.or not there 
were minerals constituting a valuable mineral deposit. As the deci- 
sion below pointed out, in effect, it is not the duty of the Government 
mineral examiner to examine a mining claim to the extent of doing 
work to establish a discovery—this is the function of the mining claim- 
ant. Instead, the only function of the Government examiner is to 
examine the workings exposed by the claimant simply to verify 
whether an alleged discovery of a valuable mineral deposit has: or 
has not been made. If he testifies that he examined the mining claim 
but that the workings exposed no evidence of a valuable mineral de- _ 
posit, this is sufficient to establish a prima, facie case. United States 
v. Frank Coston, A-30835 (February 23, 1968). This was done in this 
case. : — 

_ Appellants’ second contention is that: 

~The decision is based on: hearsay, which was objected to at the time of the 
hearing and.was over-ruled by the hearing officer. j . 

The decision below correctly concluded that the hearing examiner’s 
decision was clearly based upon the testimony of the witnesses at the 
hearing, and that the admission of hearsay evidence is no basis for 
reversal of an administrative decision. since technical exclusionary 
rules, of evidence applied in court proceedings are not applicable in 
such administrative proceedings. Instead, whether such evidence is 
considered and what weight is given to it may depend upon whether 
there is other corroborative evidence and whether it is in the interest 
of fair play and justice to allow. the, evidence. See United .States. v. 
Arch Little ond Ethelyn Little, A~80842 (February 21, 1968). In this 
case, the hearsay evidence complained of consisted mostly of assay re- 
ports which were:presented without the assayer being present (Tr. 18-. 
14). Such reports, without the assayer being present, have long been 
accepted as competent evidence by mining claimants as well as the 
Government in mining contests. Since they redound to the advantage 
or disadvantage of each party equally, objections to their acceptance 
have been rare. In the immediate case the contestees also submitted 
an assay report (Ex. A), although recognizing that it was subject to 
their own objection as hearsay (Tr. 14). We cannot see that. there: has 
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been any undue weight. given to hearsay evidence in this case or that 
the exclusion of the hearsay evidence presented by. either party would 
alter the result of this case. 

~The third contention made by appellantsis: 

_ The contestant failed to make a prima facie case. The evidence ‘of Messrs. 
Spooner, Grossardt and Stark clearly established that” a valid mining: claim 
does exist on the disputed properties. 

We have previously discussed what is ‘necessary to establish a 
prima facie case by the Government so far as the testimony of its 
mineral examiners is concerned. We must conclude that there was 
adequate evidence to establish a prima facie case that the mining 
claim here is not valid. We must also agree with the conclusion of 
the decisions below that the evidence presented by the contestees failed | 
to overcome satisfactorily the Government’s case and to establish the 
validity of the claim. In the absence of any analysis by appellants 
‘of the evidence it is not necessary to discuss the evidence in this case 
further. It is sufficient to state that the evidence did not show that 
there was a valuable mineral deposit of a mineral locatable under 
the mining laws. The slight showings of magnetite were insufficient 
‘in this respect under the prudent man test long followed by this De- 
partment. See the decision in United States v. Coleman, 390 U.S. 599 
(1968), for the latest Supreme Court approval of this test. There was 
also nothing to show that the sand and gravel on the claim was any- 
thing but a common variety within the meaning of the act of July 23, 
1955; consequently there had to-be a showing that it was marketable 
prior to that date in order forthe claim to be sustained on the ground 
of a discovery of a valuable deposit of. the sand and gravel. See 
Palmer v. Dredge Corporation, 398 F.2d 791 (9th Cir. 1968), cert. 
denied January 27, 1969, 37 U.S.L.W. 3278. This was not done in this 
case; therefore, the claim is not valid because of. ea ervey ef 
sand and gravel deposits. 

Accordingly, pursuant to the saithoniey daunted: to the Solisitor by 
the Secretary of the Interior (210 DM 2. ot) (a)5 is ee R. rey 
the decision appealed from is affirmed. rs 

ees | Enwnsr F, Hon, 

- Assistant Solicitor. 
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Mining Cintra: Goren Varieties of Minerals 


If a deposit of decomposed granite which is used only for the same purposes 
as other similar ‘deposits of decomposed granite which are a common variety 
possesses properties giving it a distinct and special value for such uses that 
is. recognized by. ‘the premium price it commands in the market place, it is 
‘not a common variety of stone and is locatable under the mining laws, but 
where the evidence is not clear as to the competitive prices of decomposed 
granite in the market area, the case is to be remanded for the development - 
of fuller and clearer evidence on that point. : . 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Alice A. and Carrié H. Boyle have appealed to the Secretary of the 
Interior from a decision dated October 30, 1967, of the Chief, Office of 
Appeals and Hearings, Bureau of Land Management, which affirmed 
a decision of a hearing examiner holding invalid their placer mining 
claims, the Enterprise No. 1 and Bulldog No. 2, and rejecting their 
mineral patent’ application Arizona 0343843 for them. 

The claims. are located in sections 2 and 8, T. 1 N., R. 8 E., G. & 9, 
R. M., Arizona, on the southeast slope of Blue Tidus Mountain ap- 
proximately three miles northeast of Apache Junction, which in turn — 

is ‘some 30 miles east of Phoenix. 
"Phe history of the claim was summarized by Office of Appeals 
and Hearings as follows: 


The contestees’ father, who was mining the claims for gold, acquired. full title 
to the‘claims in 1939 and filed location notices designating them-as lode claims. 
Upon his ‘death in 1940; the contestees acquired: title to the claims and, in 1941, 
relocated them as:lode claims,.In 1963 the contestees filed. mineral patent ap- 
plication Arizona :032253, claiming gold. A Bureau of Land Management mining 
engineer examined the claims and stated in his mineral report that. decomposed 
granite was being mined on the claims and the claims should have been located 
as placers rather ‘than lodes. Based. upon his recommendations, adverse pro- 
eeedings were ‘initiated against the claims and a contest hearing was held in 
1964. At this hearing, the parties withdrew the patent application and the con- 
test complaint by stipulation and, by decision, the Examiner dismissed the 
complaint. without prejudice and declared the patent ‘application withdrawn. On 
August’ 3,°1964, the contestees filed so-called amended location’ notices designat- 
ing the claims as.placers, and on October.27, 1964, they. filed mineral patent 
application Arizona 034343, indicating decomposed. granite as the mineral being 
mined from the claims. 
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While the contestees made some references to the gold values on 
the claims, they now contend ‘that the claims are valuable for their 
deposits of decomposed granite. There are extensive deposits of de- 
composed. granite to the west and north of the claims along the base 
of the Goldfield‘ Mountains and in the vicinity of the Usury Moun- 
tains and elsewhere in the Phoenix area (Tr. 38, 48, 45-54; Ex. 6-A). 1 

The decomposed granite on the claims occurs as preston. varying 
“from the size of popcorn on down,” formed from granite by weather- 
ing processes (Tr. 123, 30). Composed of quartz and: feldspar with 
minor amounts of biotite, it is found’on the claims in-pleasing shades 
_ of bronze, pink and red (Ex. 7, page 6; Tr. 68, 127). Because it forms 
a compact surface when rolled which ‘dpataa ‘readily, it is used as a 
surface material for roads and driveways. It is also utilized for land- 
scaping grounds around homes, either for decorative use in small areas 
or as a substitute for grass. 

It appears that several hundred tons of material eis the claims 
were used from 1944 to 1947 at the nearby Williams Air Force base 
for the construction of driveways and parking lots. About 10 years 
later, beginning in 1955, and continuing through 1959, Earl C. Johnson 
removed 3-4,000 tons of material from the claims which he sold for 
about $2 a yard for use for decorative purposes in landscaping and 
for driveways and streets (Tr. 187-138). In 1961 Earl Gudd entered 
into a lease with appellants which gave him the right to. remove the 
decomposed granite from the claims (Tr. 118). Since then his gross 
income from sales of this material has averaged. $20-22,000 a year 
(Tr. 120). While he pays the contestees 6¢ per yard (Ex. B, page 6),? 
he sells it for as much as $5 per yard delivered in Sunnyslope, some 48 
miles from the claims. At closer locations. the delivered price varies 
from $1.50 to $3 per yard, depending on the mileage and hauling costs 
(Tr. 121). 

The hearing examiner held that the decomposed granite ‘could be 
located only as a: placer claim and that the attempt to amend the loca- 
tion from lode to placer could be considered only as a new location 
with no relation to the earlier lode claims. He also held that the con- 
testees could gain no rights to a patent under the provisions of Rev. 
Stat. sec. 2332, 30 U.S.C. sec. 88 (1964), which permit a mineral loca- 
tor to establish a right to a patent if he has held and worked a claim 
for a period equal to the time prescribed by the statute of limitations 


--LThis and similar references are to the pages of the transcript of ‘the official report 
of proceedings before the hearing examiner-on October 4, 1966, and to the exhibits intro- 


duced at the hearing. 
2Gudd testified that he was Paying * the Boyles 10¢., per ube yard at ‘the time of the 


hearing (Tr.‘129). 
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of the State j in which it is located. The mining laws, he stated, require 
that there must be a valuable mineral deposit on the claim at the time 
the application for patent is made. Since the discovery of gold will 
not support the patent application now. and since, for reasons dis- 
cussed below, the decomposed granite was not locatable as a mineral 
after July 23, 1955, there was now no locatable valuable mineral de- 
posit on the claim to support a patent application. 

As placers, he further held, the claims were located subsequent’ to 
the act of July 23, 1955, as amended, 30 U.S.C. sec. 611 (1964), and 
are controlled by its terms: Section 3 of that act provided that: 

A deposit of common yarieties of sand, stone, gravel * * * shall not be deemed 
‘a valuable mineral deposit within the meaning of the mining laws of the United 
States so as to give effective validity. to any mining claim hereafter located 
under such mining laws. * * * “Common varieties” as used in this. Act does not 
include deposits of such materials which are valuable because.the deposit. has 
some property giving it a distinct and special value. * * * 

The hearing examiner held that decomposed oases was a common 

variety of mineral without a distinct and special value and not locat- 
able under the mining laws. He found that the physical properties of 
the material, that is, its color, compactability, its water absorbing char- 
acteristic and. its freedom from dust, which the appellants asserted 
gave them an advantage over their competitors did not. remove the 
deposit from the “common varieties” category. It is not enough, he 
held, that the material be of better quality than other similar material, 
if it is used for exactly the same purposes as other decomposed granite 
produced in the area. The Department, he stated, “has consistently 
held that. materials of superior quality which have some sales: ad- 
vantage but which are used only for the same purposes as other less . 
desirable deposits of the same materials are common varieties of ma- 
terial and are not locatable under the mining laws since these advan- 
tages do not’give them a special and distinct value.” 
.. On appeal the Office of Appeals and. Hearings affirmed the hearing 
examiner,.and held that the particular properties of the decomposed 
granite did not give it a special and distinct economic value so as to _ 
take.it out of the category of the common 1 variety of the general run of 
such deposits in the area. 

On appeal to the Secretary, the appellants again urge that they have 
earned a right to a patent either under the provisions of Rev. Stat. sec. 
2332 (supra) or by relating back their amended location as a placer to 
the original lode location, or because the decomposed granite is of 
special and distinct value and locatable. under the mining laws after 
July 28, 1955. 
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In support. of their aseetion’ that the material in the claims is not.a 
“common variety,” the contestees emphasize again that it is dust free, 
forms a hard surface. when compacted, and contains colors not found 
in other material in the area. They also stress that the decorative quali- 
ties of the material for use in driveways, ‘lawns, rock gardens, cactus 
gardens, lawn terracing and. edging have created a steady. and growing 


market for it. 
In a recent case the Depavtmant discussed the Reiter pertinent to 


determining whether or not a material is a “common variety :” 


In short, the Department interprets the 1955 act as requiring an. uncommon 
variety of sand, stone, ete. to meet two criteria: (1) that the deposit have a 
uniqué property, and (2) that the unique property give the deposit a distinct 
and special value. Possession of a unique property alone is not sufficient. It must 
give the deposit a distinct and special value. The value may be for some use to 
which ordinary varieties of the mineral cannot be put, or it may be for uses to 
which ordinary varieties of the mineral can be or are put; however, in the latter 
ease, the deposit.must have some distinct and special value for such use. For 
example, suppose a deposit of gravel is found which has magnetic properties. If 
the gravel can be used for some purpose in which its magnetic properties are 
utilized, it would be classed as an. uncommon variety. But if the gravel has no 
special use because of its magnetic properties and the gravel has no uses other 
than those to which ordinary nonmagnetic gravel is put, for example, in-manu- . 
' facturing conerete, then it is not an uncommon variety because: ie unique 
property gives it no special and distinct. value for those uses. 

.. The question is presented as to what is meant by special and distinct value. If 
a deposit of gravel is claimed to be an uncommon variety but it is used only for 
the samé purposes as ordinary gravel, how is it to be determined whether the 
deposit in question has a distinct and special value? The only reasonably prac- 
tical criterion would.appear to be whether the material from the deposit com- 
mands a.higher price in the market place. If the gravel has a unique 
characteristic.but is used only in making concrete and no one is willing to pay 
more for it than for ordinary gravel, it would be difficult to say that the material 
has a special and distinct value.. i 

* * x * * ok ap 

When the same classes of minerals used for the same purposes are being com- 
pared, about the only practical factor for determining whether one deposit of 
material has a special and distinct value because of some property is to ascertain 
the price. at which it is sold in comparison with the price for which the material 
in other deposits without such property is sold. United States v. U.S. Minerats 
Development Corp., 75 1.D. 127, 134, 185 (1968). 


Applying these principles to the facts of this, case, we note that the 
material from the appellants’ claims is used for the same purposes as 
other. decomposed granite in the area. The question then is whether 
appellants’ deposit has a unique property which gives it a distinct and 
special. value for such purposes, The special qnalities claimed for the 
decomposed granite on the claims are: 
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Be Itis dust free. ae 
' 2. It is the” only, material in’ _the area which’ can’ be used’ for ‘decorative 
Pee: Peer ce 

3.. When : compacted the: matetial forms a. hard wnetate Dee nae: of ‘its: clay. 
quality. 

4, It contains colored eetaepar. not, found in other material i in ‘the area. which 
create a beautiful and natural looking ‘surface. Appellants’ brief, p. 10, ; 

Let us examine closely the evidence presented. by. the Sellar. on 
these points. Witness Gudd. testified that people in Sunnyslope, which 
is 48-45. miles from the claims, bought, granite for their: -yards, from 
Buffalo Ridge, which. is. within 12.miles of : Sunnyslope, but.that it 
was taken out, that a woman. replaced the granite in-her yard. with 
material from the claims,. that Gudd had samples of. the. rejected 
Buffalo Ridge material and “it is real fine and dirty and it has no color 
that would be pleasing to what. you would call decorative” , (Er. 122- 
193). Gudd :testified that he. had three, good colors, a bronze, red, and 
pink but that, the. color did not matter. in road building. When. asked 
if. he had. any competitors. for the red material, he. replied that-he had 
‘ne competition. for the pink and bronze (Tr. 128); He testified: that 
to. his knowledge there were no other granites competitive with his in 
the greater Phoenix area, that his was better because it,.made a hard 
road. He said also that it was used for decorative purposes in. land- 
seaping yards, that. it. was. not. dusty and muddy. (Tr. 126-127). He 
said he had his material in every yard of the 600 homes. in Dreamland 
Villa (Tr. 119). 

Witness J: ohason, when asked: or hethen the oaberals on ibe, claims 
had “any, special, qualities:over any other granites that you have known. 
and seen,” replied: “Well,. yes, the. color, The color is the primary 

_ interest, in the granites out there? (Tr. 188-189)..He said the distine- 
tive color was the deep red and that. the Salt. River. Indian. Reserva- 
_ tion, where he had obtained, granite during 1965. and part,. of, 1966,, 
was the only. other place: that he knew of. where. the. same color could, 
be obtained. He said that Buffalo Ridge had a gray, a gold, and maybe. 
a brown. and.-that Deer Valley had a gold. (Tr. 129, 136, 141-142). He 
“testified that. the, material, was. used. in ‘driveways. and, "roads because. 
it packed. down. ‘and absorbed. water, and did. not puddle. and become: 
muddy. CER. 140). He said that he had been priced out;of, the granite 
from. the Salt. Lake, reservation and was no.longer. selling decomposed: 
granite | because he could not, find one competitive. to Gudd (Tr, 141),. 

Robert, W.. Graham and Porter E. Beaver testified. for the appellants. 
with. respect. to the use, of, material from the claims on, the. Williams, 
Air Force: Base. They, said it, was used, for. driveways, parking. lots, 
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sidewalks, and runway shoulders. They liked it for its compactability, 
freedom from dust, and durability. Its color was of no value (Tr. 145- 
146, 148, 152-153). Graham indicated that it was better than other 
material used: for the same purposes so far as its compactability and 
freedom from dust was concerned (Tr. 146), and Beaver said that. 
materials closer to the field could not be found which would do the. 
same job (Tr. 152). 

Hale C. Tognoni, attorney for the appellants, also testified as an: 
expert witness as to general examinations he had made in the area. 
His conclusion was that “in examining this material, and other gran- 
ite around the area, I find no other granite that has the particular 
qualities of this one, and these qualities add up, even including the 
locality, as far as the nearest market” (Tr. 180). 

This summary of appellants’ evidence supports, we believe, the 
eéndlusion that the decomposed granite on appellants’ claims has 
qualities of compactability and freedom from dust which make it 
very suitable for hard surfacing of roads or parking areas. The evi- 
dence, however, does not, in our: opinion, establish that other decom- 
posed granite in the general area is so lacking in these qualities that 
it cannot be and is not used for the same purpose. Appellants’ 
evidence does indicate that the other granite may not possess these 
attributes to the degree that their material does. 

“As for the quality of colors, itis conceded that color is of no signifi- 
cance in road surfacing; it is of prime consideration in the use of the 
decomposed granite for landscaping purposes. But here the testimony 
is not completely consistent. Gudd indicated that his material had . 
two exclusive colors: bronze and pink. He did not claim the red was 
exclusive. Johnson, on the contrary, singled out the red as the distine- 
tive quality which gave the material primary interest. He also men- 
tioned that other deposits had other colors, such as gold, which the 
claims in issue presumably donot have. How unique the colors 
on appellants’ claims are, therefore, appellants’ evidence does not 
establish. 

We have been referring only to appellants’ evidence. The sole wit- 
ness for the Government, Lewis S. Zentner, a mining engineer with: 
the Bureau of Land Manageriont, testified that there are other pro- 
ducers in the area selling decomposed granite in the Phoenix market’ - 
for road surfacing and decorative uses, that in his opinion appellants’ 
material had no special properties which would give it a special value- 
over other deposits of decomposed granite in the area, that the granite 
used in yards Varies in color, maybe white, ‘sandy, or red, that Buffalo. 
Ridge has colors like those in appellants? ‘claims, that the materials 


G1]: UNITED. STATES VU. ALICE A: AND CARRIE H. BOYLE 67 
March 26, 1969 


in appellants’ claims and in other places in the area all have the same 
market in Phoenix and all have the same qualities (Tr. 38, 55, 74, 75, 
78, 80, 82, 98).-In a mineral report of the claims, dated: May 27, 1965 
(Ex. 7), Zentner listed three businesses selling decomposed granite in 
Phoenix, including Buffalo Ridge but excluding appellants; he did 
state in the report that the granite on the claims was “especially desir- 
able” for landscaping “because of its coloring” (p. 6). Zentner con- 
ceded that he had not tested the granite from one area with that from 
another and had not taken any granite that he thought was good toa 
seller and asked if it was salable (Tr. 54, 71). 

From our survey of the evidence to this point we are not persuaded 
that the decomposed granite on appellants’ claims has been shown to 
possess the characteristics listed by appellants to such a degree as to 
. set it apart from the other decomposed granite in the area. We turn 
now, however, to some remaining evidence which may be more 
decisive of the point. In the U.S. Minerals Development Corp. case, 
supra, the Department ruled that the test for determining whether a 
mineral deposit claimed to have special value but used for the same 
purposes as ordinary varieties of the mineral did have a special value 
was to be determined by the market price that it commanded. If the 
mineral in question sold for a significantly higher price than ordinary 
varieties of the mineral did, the distinet and special value of the 
deposit would be established. 

In Zentner’s mineral report of May 27, 1965, supra, he listed the | 
prices at which three businesses sold decomposed granite in Phoenix. 
One sold it at $2.50 a yard, another at $3 a yard. The third, Buffalo 
Ridge, sold colorless granite at $2.50 a yard and colored granite at 
$3.50 a yard. Zentner did not give any price for appellants’ material 
but testified that he did not know but thought that it sold for approxi- 
mately the same price. He did not know current prices (Tr. 61, 79). 

Johnson, who removed and sold material from appellants’ claims 
from 1955 to 1959, said that he sold it “for around $2 a yard: That was 
the going price at that time” (Tr. 187, 188). 

Gudd, on the other hand, testified that he sold material from appel- 
lants’ aims for $5 a yard in Sunnyslope whereas Buffalo Ridge sold 
material “for around two dollars and a half a yard, as I understand, 
from the people up there” (Tr. 123). He also testified as to compe- 
tition in Apaché Junction, close to the claims, but the testimony is 
somewhat unclear: 

Q.. This other competition that you have in Apache Sinetion; what do they 


charge for thematerials they sell? Do you know? 
A. Yes, they are quite a bit under my price. 
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Q. About how much? 

AL Well, they run a dollar a yard under. 

Q. At Apache Junction? - ; : 

A. Not in, the Junction.: They: are. swelling it for 90 cents. The Apathe? Drug 
just. yesterday. morning, I took him 84 yards.at. a: dollar. and: a half a yard. 
There is a Chuck Thompson that offered him the: same material, said it. was 
the same material at 90 cents a yard. He looked at it and he bought mine for a 
dollar anda half a yard. * * eo (Tr. 132; italies added.) - ; , 

The statement “Not in the J unction” makes the testimony quests 
in meaning. Nonetheless the. evidence indicates that appellants’ ma- 
terial does command a higher price in the vicinity of Apache Junction. 

We do not believe, however, that, the evidence on prices has been 
developed nearly as ‘fully as it.can be. If- decomposed granite from 
appellants’. claims. is being. sold in ‘the Phoenix. area. in. competition 
with decomposed granite from.other sources in the same.area, it should 
be possible to develop without too much difficulty. the prices at: which 
the competing granites are:being sold i in the area. The decision, in this 
case should not, have to depend on Gudd’s partly hearsay testimony. as 
to prices at ‘Sunnyslope and his less than clear testimony as to Apache 
Junction, as contrasted with. Johngon’s statement that he sold at: the 
“going price” and Zentner’s general and. not specifically supported 
belief that all the. decomposed, aaa in the :area, sold. at. approxi, 
mately the same price. 

We are therefore remanding the ¢ case for the dovelbe mat of fuller 
and clearer evidence on the competitive prices of decomposed: granites 
in the Phoenix: ‘ares, with. the. principles of the {/.S. Minerals Develop- 
ment Corp. case in mind. If the parties.can stipulate as to the evidence, 
a further hearing need not be held, but. if there.is. disagreement a 
further hearing. should be held... However the evidence is: ees 
the case, should. then, be: returned to this office for a final: deéision. » 

Consideration of the other-issues raised by the. appellants: is deter 
red until the return of the case. 

Therefore, pursuant to-the anihoviey delegated to. the Solicitor be 
the Secretary of the Interior (210 DM 2.24 (4) (a); 24° F.R. 1348); 
the decision appealed from. is set aside’and the case is:remanded to the 
Bureau of Land. ‘Management: for as action:t in’ meso rd mnee ‘with 
this decision. . tip vere ths a nee prepiacd 
Ens BR “Bons, 

) Aséistant Solicétor: | 
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UNION OIL COMPANY BID ON TRACT 
_ NO. 228, BRAZOS AREA, TEXAS OFFSHORE SALE 


Oil and Gas Leases: Competitive: Leasés:—Contracts Formation and Validity: 
Bid and Award—Outer Continental Shelf. Lands. Act: Oil and Gas 
. Leases: cast 


When a decision of the Secretary is challenged in the courts; and the litigation 


has been settled under an agreement which requires its revocation, the Secre- .- 


tary will revoke the prior decision. 
M-86733 (Supp.) May 14, 1969 
To: Director, Bureau or Lanp ManacEMENT. 


Sipe: ‘Union Om Company Bm: ‘ON ‘Traor No: 228,  Burazoe ‘Anns, 
Texas OrvsHorn SALE. - Wi tase tees 


On: J une 17; 1968, the Secretary of the Interior issued. saenieane 
dum. decision M_36783 under which the Director, Bureau of Land 
Management, was directed.to consider the bid of Union Oil Company 
_ of California for Tract No. 228, Brazos Area, submitted at. the bid 
- opening held in.New Orleans, Tonic: on May 81, 1968, for oil and 
gas leases to specified areas of the Outer Continental Shelf offshore 
- the State of. Texas, ‘as a valid bid for said tract, and remanded the 
matter for consideration of the bid.as to adequacy only. The Secretary 
further directed that, if the bid were found to be adequate as to amount, 


a lease for Tract No. 228 was to be forwarded to Union Oil Company 


of California in accordance with 43 CFR 3382.5. 

Pursuant to this directive, the Bureau. of Land Management for- 
warded to Union oil and gas lease OCS-G1723 covering said Brazos 
‘Tract No. 228, whereupon Union executed the lease and returned it to 
the Bureau along with payment. of the remaining balance of: its bonus 
bid and the first year’s rentals, as required by 48 CFR 3382.5. In the 
meantime, the action entitled The Superior Oi Company. et al. v. 
Stewart.L. Udall, Secretary of the Interior, No. 1521-68, was filed in 
the United ‘States District Court for the District: of Columbia, and 
on June 18, 1969, a temporary restraining order was issued by the Court 
‘which restrained the Secretary and other Department officials from 
taking further administrative ‘action in the matter. This litigation 
is now pending in the United States Court of Appeals for the District 

of Columbia. Superior OW i a et al. y. Walter J. Hickel, Secre- 


LD. Nos. 4&5 


*The correct date for bid opening held in Louisiana is May 21, 1968, and 
Memorandum decision dated June 17, 1968.- 
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tary of the Interior, Union Oil Company of a (No os, 22192 
and 22194). 

An agreement has now been Gitoced into for the purpose of ‘settle- 
ment of this litigation. A copy of the executed agreement is- attached 
hereto. In order that this agreement may be effectuated, the memoran- 
dum decision of the Secretary of the Interior, dated June 17, 1968 
(M-36733), is hereby vacated, and you are directed to take:all other 
administrative actions Bevery to comply with its terms.. 


Wanrter J. “Fiona, 
Secretary of the Interior. 


AGREEMENT. 


This agreement is entered into for the purpose; of settlément of:the 
actions entitled, Walter J. Hickel, Secretary of the Interior,and Union 
Ait Company ‘of California v. The Superior Oi Company et al. 
Nos. 22192 and 22194, in the United States Court of Appeals tor 
‘the District’ of Columbia. The parties to the a agreement are the Sec- 
retary of the Interior (hereinafter referred ‘to as the” Secretary), 


Mnion Oil Company of California (hereinafter referred to as Union), 


The Superior Oil Company; Ashland Oil & Refining Company, 
Canadian Superior Oil (U.S.) Ltd., General Crude Oil Co., Highland 
Oil Co., Kerr-McGee Corp., Texas "astern Transmission orp. and : 
Travisocéan Oil, Inc. (hereinafter referred to as the Superior Group). 

The parties hereto desire to make a complete and final: settlement 
of the controversy: which resulted in this litigation, and, in order to 
effectuate that purpose, mutually agree as follows: 

1. The Secretary will vacate his memorandum decision of J une: 18, 
1968 (M-36733), entitled “Union Oil Company Bid on Tract No. 228, 
Brazos Area, Texas Offshore Sale,” and; pursuant to his- authority 
under section 8 of the Outer Continental Shelf Lands Act (43 U.S.C. 
sec. 1837), will accept the bonus bid.of the Superior Group, in the 
total amount of $11,628,691.20, offered for Brazos Tract No. 228, at 
the sale of specified areas of the Outer-Continental Shelf offshore the 
State of Texas held in New Orleans, Louisiana, on May 21, 1968, and 
“award a lease to the Superior Group within ten days after execution 
-of this agreement; and, upon compliance by the Superior Group with 
the: procedures - jequired under 43 C.F.R. 3382.5, on belialf of the 
United States, execute and issue a lease for said Bravos Tract No. 228, 
in the-usual and customary form, to the Superior Group. It is agreed 
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that aie with the procedures required under 43 C.F.R. 3382.5 
by the Superior Group shall include execution of the lease awarded, 
payment of the first year’s rental in the amount of $17,280, payment of 
the balance of the Superior Group’s bonus bid for said tract in the 
amount of $9,302,952.96 (constituting the difference between. the total 
bid and the deposit of $2,825,738.24 paid by the Superior Group at 
the time’ the bid was made), and: compliance with the bonding re- 
quirements of 43 C.F.R. 3384.1. 

2. The Superior Group agree to waive all claims for interest against 
the Department of the Interior, the Secretary, or the United States.” 
with respect to Superior’s deposit of $2,325,788.24. — 

"8, After vacating his memorandum decision of June 18, 1968 
(M_367 33) as provided in paragraph 1, above, the Secretary will 
return to Union the sum of $13,600,000 paid by Union for oil'and gas: 
lease OCS-G 1728 on said Brazos Tract No. 228, togéther with $17,280. 
paid in advance as the first year’s rental. Union ‘will accept such sum 
without interest as full payment of any claims arising out of issuance. 
of the lease on Brazos Tract No, 228, whereupon it is agreed that the 


award of said lease to Union is null and void and of no effect. va ae 
4, The parties hereto will file‘a joint motion with the United States we 


Court of Appeals for the District of Columbia Circuit to vacate. its: 
opinion and judgment in this case and to remand the case to the’ 
District Court. with instructions. to dismiss the .complaint’ on: the, 
grounds that the parties have agreed to a settlement and the cause; 
is accordingly. moot. Further, in the event it. becomes necessary to: 
‘do so, the Superior Group and Union agree to stipulate or otherwise: 
to join in and..support any application which may be made to the 
United States Supreme Court for the purpose of vacating the opinion 
and the judgment by the Court of Appeals in this case. 

5. The parties further agree that any costs of litigation shall be 
borne by the party ne them and no costs can be beteed by 
the court. 

6.. The Stineriér Group and Union agree to aschiatios fits mutual 
releases, attached hereto as Exhibit. A, with respect to any claim 
arising out of the issuance of the lease on Brazos Tract No. 228. These 
releases will become operative upon the execution and delivery of a 
lease to the Superior Group by the Secretary of the Interior. » 

7. It is the intention of the parties to make a complete and final 
settlement of this controversy, and the parties respectively agree to 
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. execute such aneimients as may ba: necessary to. effectuate the under-.. - 


standings described in this letter. . 


fs / Warmer J. Hicker, 
ae | Phe Secretary of the Interior. 


Glen E. Taylor, 
: {sf GiewE. Taynor, . 
‘Acting Assistant Attorney General, — 
eeerey for the Seeretary of the Interior. 


Agreed to: 


. ~The Superior Oil Co., et al. 





/s/. By ABE Knset 
ne Attorney for The ‘Superior Oil Cor, etal. 


Union, Oil Co. 
SB) By E. W. Cons 

“,. Attorney for Union Oil Co... 
; ‘Dated: May, 1969 
oe 7 EXHIBIT A 
: en ee “Mutual Releases . 
; In donsideration of these mutual sieges and for flay seed: and 
suflicient consideration, the Union Oil Company of Caléfornia (Union) 
‘hereby: agrees with Superior Oil Co., Ashland Oil & Refining. Gom- 
pany, Canadian Superior Oil (US.) Ltd., General Crude Oil Co., 
Highiand Oil Co., Kerr-MeGee. Corp., Tenas Eastern Transmission 
Corp., and T rémsocedn Ou, Ine. (referred to hereinafter as Superior 
Oil Co. et al.) as follows: 

1: Superior Oil Oo: et al. agree that they will not assert any eet 
against Union based on delay in issuance of the lease on Brazos Tract 
No. 228 or for any damage resulting from any drilling on adjacent 
Tract’ No. 830 which: may have occurred up to and fneluditig the date 
of the issuance:of the lease on said tract to Superior Oil Co. et al. 

2, Onion agrees that Superior Oil Co., et al. are entitled to a valid’ 
‘and lawful lease on ‘Tract No. 228, that it will not further contest 
the issuance ofthe lease to Superior O21 Co., et al., and it hereby re- 
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leases Superior Oi Co., et al. from any claim arising out of the i issuance 
of the lease on Brazos Tract No. 228 to Superior Oil Co., et al. 


~ SupERIoR Om Co., et al. 
/s/ By Ase Krasi 


: Uston Om Co. oF Caxavorsra 
Aes “By E..W: Coie ; 








UN ITED STATES” 


v. 
. ‘LLOYD W. BOOTH 
A-80904. ae Decided May 27, 1969 


epee _{Onunary)* Hesidenee 





his home on:his entry, and, “although, it does not prohibit him from ‘wnaintain’ | 
ing a second residence elsewhere, the: fact: that such a second: residence’ is 
maintained throughout the period: of claimed residence on the homestead en- | 
try raises a rebuttable presumption. that me entryman has not in good uae ., 





claimed. for only seven months during ‘the first. entry. ‘year the. yoinimum /: 
period required after eredit “is ‘allowed for" military. ‘service, where- the , 
entryman maintained. “living” quarters”: elsewhere. ‘which’ constituted . his} 

| residence:both ‘pefore'and after his sojourn atthe entiy: and-which he and; 
his family occupied intermittently throughout that: period, where the entry- | 

! man and his family.stayed:only’five-or six nights at ‘the entry during - one of ; 
the seven months and spent only, weekends there during. another, commuting ' 
‘+ -daily between the homéstead: entry, and. town during. périods when. they, slept ! 
at the entry, and where: no. attempt was: made. to, reside on. the homestead | 
| after the first entry year. orto improve.thé ‘dwelling place ‘to. make. it suitable | 
as a permanent habitation, but the entryman did purchase: ‘home elsewhere 
during the life of the entry, it ‘Thust Be. concluded that the entryman intended ! 
only to satisfy the minimum requirements of the law rather than to establish’ 
his home on the entry, and the entry is properly. canceled: for failure to*meet : 
the Zenivente ee of the | law. we see 








| 
| 








Administrative. Procedure Act: Hearing Examiners—Rules of Practice: 
- Hearings, o ies 
A. hearing examiner. is: “not disqualified, and “his ‘findings will oe be set: 
j aside, in the absence of-a showing of bias; the fact that a hearing examiner 
may ‘have ruled against a homestead entryman in a’ ‘previous proceeding: 
“involving!” in’ ‘pant, the same ‘issues that: ‘are again’ before: ie aes bee 
constitute ‘such a showing. | 


Rules of Piastice: “Evidence BS SEE PUR AGE Ga Ue pflndie Sae 
The Government is a party in interest in . any “proceeding. before ‘the De- 
partment of the Interior and may take advantage of any information 
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. developed in such a proceeding, and the transcript of hearing in .a private 
contest of a homestead entry is properly received in evidence, at the hearing 
held in connettion with a subsequent Govermment contest of the ‘same 
entry regardless of — may have Peet: the final. disposition of the private 
‘conibest. ; 


Equitable Adjudication 


Equitable: adjudication is not available to a homestead entryman-in the 
absence of substanitial sompleanive with the requirements of aad homestead 
laws. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


». °°», Lloyd W. Booth has: appealed to the Secretary of the Interior from 
“.a decision dated March 26, 1968, whereby the Office of Appeals and 
Hearings, Bureau of Lend Management, modified and affirmed..a 


~~. decision. of a hearing examiner CED. his homestead ontry. Fair-. 


“e banks 023487... 
“The hain ¢ of events leading tothe current status of, ‘appellant's entity 
and, ‘somewhat, comple and the,eritical i issues which.are deter- . 
minative of oe meee ee become: Nas oy kok numerous 








A lunes! 5 5 1959,riamraecondance: with 
the it of Avie 298 1950, 48: £946) 
ates atl unas | ‘tract of beeen land 





i PP: 
entry by Elvan W. Al en, who eel that. the ‘entrymad: had: not 
fulfilled: the residence requirements of.seven months’ continuous resi- 
dence on the land and that he had not fulfilled the requirement that one 
sixteenth of the land be brought under cultivation. By. a decision 
dated March 21, 1963, the Fairbanks Jand office dismissed the complaint 
on the grounds ‘that the charges contained therein were statements of 
conclusion and. that the complaint contained no o allegation of. specific 


17The record presently before the Department does not. nontaiit 2 ‘copy ‘of ‘either the 
contest complaint filed by Allen or that filed in any of the other ‘private. contests referred 
to. hereafter. nese Sia aicnanag evlupeda are “mob essential ‘to a review a Hie: issies 
curently before-usi’. / : 1 oe 4 : 
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“fats felaiins to ones and cultivation, wide if Sabiaied as true, 
would sustain the charges. At the same time the land-office rejected. 

. Allen’s notice. of location -of homestead settlement:-on the: same Jand 

claimed by: appellant, and it. allowed appellant’s homestead. applica- 
tion for the SW, sec, 29,.T. 1-N., R. 3 E., finding that the land.was 
appropriated on May 30, 1959, by appellant’s homestead’ settlement, 
that the. 5-year statutory life of the entry-began im: Jume 11, 1959, the 
date upon which appellant filed-notice of ~ settlement, and that, fina] 
proof must be filed prior to June 11, 1964. : 

On March 16, 1964, a contest complaint was filed agetiy Appellant's 
entry by Arlo L. Wells. who charged that the entryman: had: not:lived 
the required time on the homestead, had not: cleared the required 
amount at-the “set date” and had not cultivated or harvested a crop 
from the land. The complaint was dismissed by the. land ‘office. on 
April 29,1964, upon. the same grounds relied Gove» in a the dismissal of 
the Sirlice ‘compldint of Allen.:; ce 

"On June11 1964, Wells filed another, eoimplsint in- hich: he’ shaped 
(1) that the contestee lived on ‘the land’ only between July 1959: and 

- October 1959, which, was less: than: the required time (2). that the 
contestee: did not clear the land’ until 1964 and ‘still had not cultivated 
the Jand, and (3) that.the contestee did not: have a house on the entry 
until aie. latter part; of /1963:. This ‘time the. complaint. resulted ina 
hearing which was held at Fairbanks, Alaska, on September 25, 1964. 
. By-a decision. dated:‘May..14,.1965,. the: hearing-examiner ‘canceled 
the entry upon a finding that-the evidence: présented.at the hearing 
sustained 'the-first charge of the-complaint.?:Apart from the testimony 
of witnesses for the contestant, he found, a:.daily diary- kept. by appel- 
lant’s wife during: periods of occupancy of the homestead indicated that 

. the entryman and his family stayed at ‘the homestead almost-every 

night: during June'and July 1959, that, in: ‘August,: September and 
October): they remained: at. their: Jiving quarters: in. town at night 
approximately one-third. of. the time, and that, in- November, they 

‘spent ‘five: nights at the homestead and ‘the remaining twenty-five 
nights in: town. The family returned to the homestead: on May. 5,.1960, 
for one month, he found, during which month they. spent twelve nights 
in town. During the total seven-month. period, the hearing examiner. 
determined, the family remained in town a total of seventy-five nights. 

Aer finding that the entryman, asa veteran of military service, could 
have. satisfied the residence requirements of the homestead law by 
residing: on his entry fora period of five months ina any three years, Six 
months in any ‘two years, or seven months i in any one year of the life 


2Phe hearing examiner dismissed the second charge for insufficiency of proof and the 
third for insufficiency, even if true, as a basis for cancellation of the entry. 
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of the entry, he concluded that, whiile the entryman claimed residence 
of seven.months: during: one: Lions he: ae not coal reside on he 
entry for the required period. 

On appeal. to the Director, Banan of: Taid Management, the oaks 
ing examiner’s decision was vacated, and the contest complaint. dis- 
missed, by the Office of: Appeals and Hearings in a ‘decision dated 
July 26, 1965, upon a finding that one of two.corroborating statements 
filed -with the complaint was not. made: iinder oath-as: required by 
Departmental regulation (438: CFR 1852.1-4(c) ):.and that. the other 
did not set forth any facts wich, if Ped would render ‘the my 
subject to cancellation.’ 

: In the: meantime, ‘on June 10, 1964, Ap amAt had filed final proof 
on his entry, alleging therein that hs resided on the entered land 
during the periods of May 31 to November 30, 1959, and May. 1 to 
June 15,1960, his explanation.for the periods of absence from the entry 
being “business” and'“compliance-met.” According to appellant’s final 
proof testimony ten acres of barley were cultivated on the entry in 
1961 and twenty acres in 1964. Shortly thereafter, on June: 30, 1964, 
appellant filed inthe Fairbanks land office an application for reduction: 
of cultivation requirements, explaining in a subsequently ‘filed. state- 
ment that he was unable to accomplish the cultivation during the 
fourth: entry year because he: sustained’ “a ‘disabling heart attack 
(stroke) on February 26, 1962, which was followed by hospitalization 
and a lengthy convalescent [sic] period.” : 

By a letter dated August 14, 1964, the. Chief. Fears: Wicanitcies: 
Sacramento, California, advised: the entryman that his: application 
for reduction in cultivation had been referred to the Office of Hearing 
Examiners by the land office, and he stated that, upon verification oe 
the alleged illness through the testimony of- witnesses at: the hearing 
scheduled for September 25,1964, or the concurrence ofthe contestant, - 
Wells, the entryman would be relieved of the cultivation requirement. 
for the fourth entry: year.? He further explained that no cultivation - 
was required ‘during the first entry year, that the entryman’ could: 
substitute his military: service ‘for the cultivation requirements of the 
second and third years, and that, upon being relieved of the fourth 
year’s requirement on account of illness, he would be required only to 
show compliance with the: se Seneca that ae acres be cultivated 
during the fifth enhy year ms ay 

3The hearing examiner did not, either in his decision. of May. 14, 1965, in. the. paivate 
contest or in his decision of July 6,°1967, in the Government contest, diseuss the question 
of: reduction of cultivation requirements for: the fourth entry year. However, at the: shearing 


of -October. 10, 1966, he was explicit. in. his allowance of the, applicatn. for relief 
(Tr; 215-216). 
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On May 31, 1966, the Government snieated: a content! oui 
appellant’s ane by the filing ofa eps in the: ees land 
office in which it was charged that: “i 


A, The contestee did not reside’ upon: ‘the land i lembeabed in his entry for iat 

least seven months in any one of tthe residence years during t the life: of the entry 
as required by the homestead laws * * *, : 
__B.. The homestead law. and the aegdtations: 4 issued thevensaey 2k require 
that the entryman must cultivate jone-sixteenth of the claim during the second, 
year of the entry and one-eighth of the claim during the third year of the entry 
and until submission of proof, unless the’ requirements in this respect be reduced 
upon application duly filed. * * -* 

Contestee filed final proof at the -end.of the fifth entty year. He j is entitled to 
credit for two years military service.and has requested that this:credit be applied 
to the cultivation requirements of the second and. third entry years. Application ; 
for reduction in cultivation during the fourth entry year has been filed. How- 
ever, contestee failed to-cultivate, as that term is defined in 43 CPR 2211. 9-5 (3) x 
(b), one-eighth [sic] of the entry of 160 acres during’ the fifth entry’ year. 

A hearing on those charges was held at Fairbanks on October 10, 
1966, at which hearing the Government submitted, as a part of sts 
evidence, the transcript of the hearing of September 25, 1964, in the pri- 
vate contest, as well as the diary of Mrs. Booth which was ihtroduced in’ 
evidence by the contestee in the earlier proceeding. (Tr. 3, 15).4.From’ 
the evidence developed at that hearing the hearing examiner concluded _ 
in a decision dated July 7, 1967, that the contestee had failed to comply: 
with the mandatory rigidencs requirements of the homestead law, and 
he canceled the entry in its entirety. , 

In concluding that appellant had not satisfied the residence: require- 
ments of the homestead law the hearing examiner made the same find-. 
ings with. respect to the periods of occupancy of the entry as he had 
made in the earlier private contest.® Relying upon the Department’s 
decision in United States v. Victor H; Cooke, 59. 1.D, 489. (1947), he 
held that in order to constitute residence on a homestead there must 
be a combination of intent. to make the desired public land. the entry- 
man’s home or fixed abode and coexisting bodily presence upon the | 
land.. The entryman need not intend to remain on. the entry for the 
rest of his life, he observed, but must have a definite and. fixed inten- 
tion to establish on the entry his new home without any present inten- 
tion of removing therefrom to any’other place as his home: : hough 
he found that the contestee filed for a homestead in 1959 with the inten- 
tion of acquiring a tract of land: from: the. Government: and of con- 
structing a home’ on the Jand. for his family | ‘at_some fature date, the 









“la Transcript. setoesutes, arnlees: -otherwise, Andiented, are ‘to. ‘the. ‘transcript, of. the: hearing 
of October 10, 1966. 


5 The same hearing examiner presided at both the 1964 and 1966 hearings. 
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hearing examiner also found from the evidence developed at the hear- 
ing that he left his living quarters in Fairbanks on May 30, 1959, with 
the intention of satisfying the minimum requirements of the homestead 

. law and then returning immediately to Fairbanks and that he had no 
present intent, as of May 80,1959, of residing on the homestead as his 
fixed place of abode to theexclusion of a home elsewhere. In addition, 
he found that the contestee’s residence at the homestead for five days 
during weekends in November 1959 did not qualify as residence on 
the land, thereby precluding the conclusion that the contestee had 

- resided on the entry for seven months during any one aes of the life 
of the entry. 

With respect to cultivation of the entry the hearing, examiner found 
that 20 acres of land were cleared, the last part in the winter of 1963- 
1964, that the cleared land was ska in early June 1964 but that 
because of adverse weather conditions the disking was only partially 
effective, that the entryman drill-planted approximately five-eighths 
of the twenty acres on the last day of the life of the entry, hoping for 
the best, and that the balance of the land was not planted: until after 
the life of the entry had expired. There was little or no possibility that. 
profitable results could be achieved from these efforts, the. hearing 
examiner said. He found, however, that there seldom is such a 
possibility in the first year of cultivation in that area, a period of 
several years of working the land being required before such results. 
can be achieved, and he concluded that the contestee’s efforts toward - 
cultivation were all that could normally be expected during the first 
cultivation year and were directed toward a future profitable result, 
that approximately 1214 acres were. cultivated in the. manner requir od 
by the homestead law, and that, if equitable adjudication were au- 
thorized * and if all other requirements of the law were satisfied, the 
contestee would be entitled to a patent for 100 acres of the entered land. 
As the hearing examiner found that the other requirements of the law 
were not all satisfied, his conclusions with respect: to. cultivation must be 
viewed as dicta. 

In appealing to the Directox, Bure: eau of Land: Management, from 
the cancellation of his entry, appellant argued only that he. believed 
that his clearing and cultivation. of, and residence upon, his entry far 


: 6. Equitable adjudication swould: be’ required’ for. the seonteetes to" receive. eredit: for his 
cultivation in 1964, the hearing examiner explained, because residencé was claimed beginning 
on May 30, ‘1959, ‘while the cultivation was not accomplished. until June 1964; Thus, if 
May 80; 1959, the: date of settlement -were:to be used as the beginning date of the entry, 
the disking and seeding in 1964 were. accomplished. after the. expiration. of the statutory 
life of the entry. If, on the other: hand, ‘June 11, ‘1959, ‘the date on which the- entryman 
filed his notice of location, were accepted as the beginning of the entry, the contestee could 
not utilize occupancy before that date in satisfaction of the residenée reqitirements of the 
law. 
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exceeded ‘those of many homesteads adjoining or near his own, and 
he requested that his application for. patent be considered: under the 
same rules and ‘regulations applied to others. 

“Tn its decision of March 26, 1968, the Office of Appeals a Hearings: 
found that the evidence of record overwhelmingly supported the hear-- 
ing examiner’s conclusions with respect to the deficiency in appel- 
lant’s residence and that this alone constituted sufficient grounds for 
cancellation of the entry. Apart from this, however, it found that the 
hearing examiner was without authority to relieve appellant of the 
fourth- Ton cultivation requirements,-and it vacated the hearing ex- 
aminer’s action in granting such relief. It then denied the requested 
relief on grounds that appellant had failed to give the land office notice 
of his misforéuae within the time provided for by the Department’s 
regulation (43 CFR 2911.2-8(b) (2)) and that, inasmuch as appellant 
relied upon others to do all of his cultivation, he did not demonstrate 
that his illness was in any way the proximate cause of his inability to 
meet-the cultivation requirements. The Office of Appeals and Hearings 
further found from ithe evidence that appellant’s reported disking 
and seeding of ten acres in 1961 was apparently accomplished after 
the growing season for that year had ended and that. the 1964 cultiva-- 

tion apparently consisted in the spreading of seed over land which had 
been only partially disked and was not prepared for planting, and it — 
concluded that:there was no basis for the hearing examiner’s finding 
that approximately 1p acres were cultivated 1 in the manner pei 
by the law. 

-In appealing to the Sesietary appellant alleges error in the pre- 
ching decisions in (1) the denial of the contéstee’s motion to disqualify 
the hearing examiner on the ground that he had. previously heard a 
similar contest and formed an opinion (2) ithe admission. in: evidence 
of the transcript of hearing in the earlier private contest proceeding 
(3) the denial of a reduction in cultivation for the fourth entry year 
after the hearing examiner had granted such relief (4) the ignoring 
of the hearing examiner’s finding with respect to equitable. adjudica- 
tion, and (5) the failure to find that appellant had shown ‘the two 
elements, act’ and intent, necessary to demonstrate. residence. on the 
entered land. With respect to the last allegation appellant asserts: 

At the time of his entry Mr. Booth did not own a home elsewhere, However, 
a-residence was. provided. adjoining “his. office as manager of: the Island Homes 
Housing Project. ‘Fhe: Examiner in his decision alleged: that an. May, 30, :1960-the 
family moved back to their living quarters in town and never again attempted, 
to: maintain residence on the homestead. This conclusion -is-not supported. by ‘the 
evidence: and if inquiry: had ‘been made: of Mr. Booth, his eee. would have 
been’ Orneee ae shies LS alee ; a tis 
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Appellant’s attempt to revive the issue of the hearing examiner’s 
qualifications is without merit. The record does show that at the outset 
of the hearing appellant’s attorney moved that the hearing examiner 
disqualify himself for the reasons that -he had previously. heard this 
matter, that he had written a decision, and that he had formed an opin-. 
ion as to the rights of the contestee. The hearing examiner, however, 
denied the motion, explaining that if it had been. filed sooner he could 
have changed examiners (Tr. 4-6). 

The motion, in substance, and: in its timing, v was very. similar to one. 
made before the same hearing examiner in United States v. Ford M. 
Converse, 72 1.D. 141 (1965), in which case a mining claimant charged 
that because the hearing examiner had ruled adversely to him. previ- 
ously in a proceéding involving. the same issues and similar facts he 
could not impartially judge the matter then before him. In upholding 
the propriety of the hearing examiner’s denial of the contestee’s motion 
in that case the Department held that it required a substantial showing 
of bias to disqualify a hearing officer in administrative proceedings 
or to justify a ruling:that a hearing was unfair, and it concluded 


that the contestee’s allegations fell far short of the required substantial 


showing. In subsequent judicial review of the Department’s decision the — 

court held that.a hearing examirier is not biased, either in law or in fact, 
simply because he ruled against-a party in a prior action and that 
mere prejudgment of:a case or a predisposition to favor the Government _ 
is not sufficient to disqualify.a hearing examiner but: that there must 
be a personal bias on the part of the hearing examiner to disqualify 
him from presiding at a hearing. Converse v. Udall, 262 F. Supp. 583, 
590 (D. Ore: 1966), afd, 399: ad 616 = Cir. 1968), cert.’ denied. 
898 U.S. 1025 (1969). 

We must similarly conclude here ‘dint the fact thatthe heaving exam- 
iner had previously ruled against appellant in a proceeding involving at 
least one of the same issues presented in the instant. proceeding is not 
a disqualifying factor and. that appellant, has : alleged * no other basis 
for disqualification of the hearing examiner. . 

- Turning then to the question of the admissibility of the hearing 
transcript from the private contest, the general rule relating to the 
admission of such evidence ina: ae proceeding has been: stated 
_as follows: ne wen ade oat Ege foagh the oe 
‘The mere ‘fact! that’ iethrnoiy aes been ‘given in: the! course of a fornick pro- 
ceeding between bard par LIee aa a case ‘on stars is no aroun ue erin it in 
evidence.* * #7 - 

When; however; ‘ay: ieanaiay risesiind, it is + itnpoasible to seodues: or a: ners 
evidence which -was introduced ‘at a previous trial, the former evidence-may, 
as a matter of necessity, be introduced and received into evidence’at the: later 

. trial, sometimes by express statutory permission, if it iy relevant and material 
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on the later trial * *:* This has: been said. to-be a simple concept well grounded 
in the. common law. The purpose of using prior testimony is to save the time, 
effort, and: money.of the litigants and to expedite trials, with a.view to achieving 
substantial justice, and to prevent a: miscarriage ‘of justice. Where such evidence 
is admitted the admission is an exception to the rule’ against ‘the: admission of 
hearsay evidence.’ The introduction of such evidence has been held to be.a matter. 
within the discretion of the court. 

It is immaterial to, the admission of former evidence what. was the spuieonié of 
the former trial or suit in which the witness was examined, but the evidence 
may be. received whether the former action was: abandoned, dismissed, or. 
terminated by a nonsuit, or for other reason failed to result: in-a decision.* ed 
S1A OTS. Byidence § 384. . : : 

‘Tt has long- -been settled, of course, that the icshnteal rules for the 
exclusion of evidence are not applicable to Federal ‘administrative 
_proceedings in the absence of a statutory requirement that. such rules 
are to be observed. See, e. g., United States v. Richard CO. Porter et al., 
A-29882 (April 24, 1964), afd sub nom. al W. Eldridge et al. . 
Secretary of the Interior, Civil No. 64-353, in the United States Dis- 
trict Court for the District of Oregon (December 15, 1965); United 
States v. Arch Little and Ethelyn Little, A-80842 ( February 21, 1968). 
Thus, even if evidence developed in a previous trial were inadiniasible 
in judicial proceedings, it would not necessarily be so in administra- 
tive proceedings. As we have seen, such evidence, in proper eireum- 
‘stances, i is admissible even in judicial proceedings. : 

Apart from general rules on the admission of evidence, however, the 
‘Department has long held that the Government is a party in. interest 
in any proceeding before this Department and that the Government 
may take advantage of any information developed in any. such pro- 
ceeding, regardless of how much information may have been disclosed 
or what may be the rights of the private parties to a contest as against 

each other. Van Ostrum v. Young, 6 L.D. 25 ( 1887) ; Bridges v. tas 





7A different view with respect to the nature of such evidence is that: 


“The admission of the testimony of a witness on a former trial is frequently inaccurately 

* spoken of as an. exception to the rule against the ‘admission ‘of hearsay evidence. The 
analogy is not at'‘all perfect. Objections to hearsay.-evidence consist of the want.of the 
sanction of an cath and of an opportunity to cross-examine the witness. These two ob- 
jections do not apply where former testimony is sought to be introduced in evidence, In 
the latter case the testimony is taken down word for word at a former trial-and.preserved, 
‘The testimony is taken in open court in the presence of the parties: and witnesses -under 
the supervision of the trial judge: under oath of the witness where. there is full opportunity 
to examine and cross-examine the witness, to search his motives, appeal‘to his conscience, 
and test his recollection and the accuracy of his statements. So taken it must be.as high 
an order of: testimony as'a deposition” taken upon Snip crnaais in tthe pee nice of a 
notary public or some like Officer. : 

_.. Under our system, where the words of a witness ‘are’ taken down as they fell: from’ his 
lips and are recorded by ‘an official stenographer, who performs his: duties under the. . 

; sanction. of an oath, the written’ Restimony,, ond preieryeds is Akely ito Be: more satisfactory 

_ than a deposition, ai ie dogo 

Hane. v. Bastian, 158 So. 508 (Pla. 1985). 
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‘T LD. 895 (1888) ; Saunders v. Baldwin,.9 L.D. 391 (1889.3. Rice-v. 
‘Simmons, 43 LD. 348 (1914) ; Mullin v. Keaster; 44-L.D. 161 (1915). 
We have no difficulty then in concluding ‘that the transcript of the 
hearing held-on September 25, 1964, and the diary submitted in évi- 
dence at that time by appellant were properly received i in. evidence at 
the hearing of October 10, 1966. 

As a practical matter, it is difficult to see: ‘wherein: appellant finds 
cause to complain of the admission of this evidence: The obvious 
objective in admitting such evidence was to save the time, effort and 

money of the parties to the contest which otherwise would have been 
expended in redeveloping the same testimony which had previously 
‘been given, a saving at least as beneficial to appellant as to the Govern- 
_ ment. Moreover, it is to be noted that, in determining the amount of 
.time actually spent by appellant on his homestead entry, a critical 
factor in answering the ultimate question of compliance with the 
-residence requirements of the law, the hearing examiner fully accepted 
-appellant’s own testimony® 
Tf, as appellant: argues, the diary upon which the hearing examiner 
relied in computing the residential use of the homestead “has to do 
with pleasures the family enjoyed rather than the exact times they 
yesided on, the homestead,” and if, as appellant seemingly implies, 
appellant’s actual residence on the: entry exceeded that recorded in 
the diary, appellant. was afforded ample opportunity at the hearing 
of October 10, 1966,-to submit evidence of his additional residence. 
Such evidence was not forthcoming, and appellant’s testimony at the 
1966 hearing was fully consistent with the hearing examiner’s find- 
ings with respect to-the periods of occupancy.” 
. We find no justification for appellant’s charge that the hearing ex- 
aminer’s finding that on May 30, 1960, the family moved back to their 
living quarters in town and never again attempted. to maintain resi- 
dence “is not supported by the evidence and if inquiry had been made 
- of Mr. Booth, his testimony would have been otherwise.” The record 
shows that such inqary, was made of pom and that his, Pesponse 


WAS 25; ee 





8 That is, the hearing examiner accepted appellant’s testimony with respect’ to the time 
actually spent on the entry. He did not accept appellant’s claim. that he had “resided” on 
the entered land for seven: months, a claim which went beyond an allegation ‘ot fact, re-- 
‘quiring a conclusion of law:as-well, - 

® At the 1964 hearing both appellant and. his. wife testified simply that they. moved onto 
the homestead on May 30, 1959, that they resided there until the last of November 1959, 

“and :that' they resided. on the entry.again in May 1960 (Tr. 34, ‘41-42, 56-57, 1964 hearing). 
At ‘the 1966: hearing appellant acknowledged that he and his family did ‘not. “stay at the 
‘homestead every night from May.30 through: November 1959, that they. ‘stayed overnight 
only about half the time in October, that they were at the homestead on about twelve days 
in November but only stayed about five or six: nights, that they. stayed “only twelve or 
fifteen nights in May 1960, and that in June 1959, the first month after” establishing 
residence, they spent only weekends at the homestead or half the mee (Tr. 185, 


188-191), 
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In 1960,: ‘according ‘to the: information: we had received we had-to’ spend seven 
months out of that year, and we went back out there to complete the seven 
‘months'in: May and we:livéd there through ° May and after that we were there 
occasionally but didn’t make any’ attempt to live there full time ena that tithe, 

; (Tr. 5%, 1964 hearing. y 10: 

There i is no basis in the record, then, for serious debate with respect 
to the nature and duration of appellant's residential occupancy of the 
entered ‘land. Notwithstanding implied allegations to the contrary, 

“the sum of the evidence clearly is to the effect that all of appellant’s 
residential use of the land occurred during seven months of the first 
entry year, that throughout.that period of time appellant and fue 

family maintained. and. intermittently occupied “living quarters” 

‘Fairbanks ™*- which: constituted: their place of residence. both. pefors 

“and after their occupancy of the homestead,” and that, during all 

“periods of occupancy of the homestead, it was necessary for appellant 
and his wife to commute daily between the homestead and their em- 

_ployment. in. Fairbanks. .'The question . which must be answered is 

whether: or not habitancy of the kind indicated here’ satisfies the 

- residence’ requirements’ of the’ homestead law. 

. The problem. of determining whether or not there haa ‘Been’ com- 

- pliance. with the residence requirements of the homestead law in cases 

involving. double residence was treated. at- great: length: in. United 
States v. Victor H. Cooke, supra. Yn that case the Department stated : 

a “The basic principles common to ‘these. questions of ‘domicile. ‘and ‘homestead 
: residence, are set forth in the discussions. of. domicile in textbooks on the. co flict 

: of laws, These. all. show. that the term domicile, derived. from ‘domus, ‘th Latin 
word: fon home, is intimately bound up with. the. concept “home” and a “whole 
rs of related ideas. * * * 

* * %° [Mere bodily presence in a new place does not by itself initiate a domi- 

: cile of choice. The actual residence, or bodily ‘presence, must-be ‘accompanied by 


a-certain ‘intent’ ‘if: the ‘place of new' sojourn or physical’ habitancy ‘is ‘to: be: ¢on- 
: verted” into such" a noise a8 makes the borage of legal domicile. Tn other words, a 













satis final, ‘proof: appebant matepest seaidenes at the. Aamentens: from June: 4 
to June-15 ; Mrs, Booth’s diary contained no entries.after May: 30,, 1960, and there 
Was no ine nat” either hearing Of residence after the end. of May. ‘In any event, Tesi- 
‘dence from June 1 ‘to June 15; 1960, would ‘have availed sie i ing toward: satisfying the 
requirement of seven months’ residence in any one year. os 
11 Appellant lived at “Island Homes,” which, according Mo: ies renord was a wait of 
Fairbanks in 1964 but was outside the limits of Fairbanks at the time of the entry in 
: 1959 (Tr. "38, 1964 Beatie) aie: Homestedd’ oe is’ about AG. or 16 miles ‘nértheast a 

» Wairbanks.(@r-.12).- : Sethe 5 i 

:¥ Appellant: sserts, in his. “preeat Sabeal ighigt. at the. time, of. his. entry, he. did. 10 4 own 
a home. elsew ere point, of this assertion is not. clear, for ownership of a home is not. a 

“ prerequisite’ ce. In spite’ ‘of’ ‘appellant's ‘assertions’ that he’: “did ‘not maintain 

“another honie*élsewhere- other. than ‘the: homestead in? (Pr, 194)! and'that the: only place he 

had as.a,home:or dwelling during: :his:.period of claimed residence at :the-homestead ‘was 
his homestead: (Tr. :214),,the..evidence of record. compels, a finding that. appellant. main- 
tained ‘two ‘residences throughout that pei od, The record. | also indicates that i in 1961 or 1962, 
during ‘the lité of the entry, appellant’ purchased a home in the’ area’ of his previous 
“living guarters”’ in Fairbanks which was his residence at the time of the first hearing and, 
presumably, thereafter (Tr. 39, 63, 1964 hearing). 


had ‘Although, 
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domicile of choice:can be established only by intent and by act, animo et facto. 
It is not otherwise with homestead.- entry. ‘These same principles underlie the 
terms. of the homestead law: *..* * : : ; 

The chief rules implementing these common uluciolas here taped: with 
particular reference to homestead rather than domicile, are as-follows: First, 
there must be intent to make the desired public lands. the applicant’s home, or 
fixed abode. This intent is called the animus manendi, the intent to remain, and 
implicit in it, of course, is the intent no longer to have a home at the former 
‘ gesidence, or domicile; second, there must be actual bodily presence on. the 

lands :entered, this act of inhabitancy of the entry being called the factum. More- 

over, these. two elements must. coexist. The mere intent to.acquire a new home 
on, the desired. lands, if. unaccompanied by. the factum of bodily removal to the 
entry: and bodily. presence there; avails nothing; nor does the fact = removal 

“and presence if those acts be not animated by intent. ; 

- It results:.that in the absence of an intent to remain, no -inhabitancy of ‘the 
new. abode:on: the entry, no actual residence there, whether for 3 years or for 
longer, is. sufficient to. create the homestead residence and home. envisaged by 
the homestead law any more than it would create a new domicile. . Without the 
requisite intent, the dwelling place on the entry and the entryman’s actual resi- 

* dence therein do not constitute home and homestead residence, but only the actual 
situs of the entryman; nor is homestead residence or home established ‘any more 
than-a change of domicile is: effected, if despite removal to the new. place there 
is an intention to return to the former dwelling place as the home. ‘Exactly 
as acquisition of a new domicile involves “a present, definite, and honest purpose 

- to give up the old and take up the new place as the domicile,” [footnote omitted]. 
_so-establishment of homestead residence and home involves a ‘present, definite, 

and honest purpose to give up the old dwelling pe as home and to take up the 

: entry as home. * *:* 

. The entryman’s intention to remain néed not be an /tbdention to remain there 
for the rest of his life. It is enough if the entryman, like the domiciliary ina new 
jurisdiction, have a definite and fixed intention to establish on the entry his 
new fixed home and be without any present intention of removing therefrom ‘to 

_any other place as his home. * * * © hgitaes 

at co * oe, * Ce 
.: In the determination of. whether: homestead residence has been established 
and maintained, difficult.questions often arise. The.question. whether theie’ has 
been, bodily presence on the entry is a question of fact generally. easy to establish 
by eyewitnesses or circumstantial evidence. But the questions whether. there-has 
been. a genuine intent to make a home: on the ‘entry and whether that. home 
exists are questions of fact not so simple, having to. be determined by the 

_inférences. to be drawn, from a large number of. evidential facts. ** * 259. LD. at 
501-508. Avauces in original.) mer : ae 

: ‘* ¥ oe ee: ey sO : ae * ns es * 

Of the many. facts a as to residence which may. cast doubt upon the intent to 
establish a home on the entry, one of the most troublesome. is’ an entryman’s — 
‘maintenance of double: residence—a‘ residence in the dwelling place from which 
he has gone to the. entry, as well as ‘the residence on thé entry itself, This is not 
to. say that. the. homestead law prohibits.a.man: from having. two. residences. 

. Although the law-does not accord: the homestead: right to one owning more than 

160 acres of land at’ the time of making application for" ae ‘homestei d; it never- 

, theless’ ‘does not deny the: homestead ent either ‘to, one, who OW, less ‘land 
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or to one who is well enough off to own a house or lots of whatever value. Nor 
does the Department hold the entryman prohibited from making certain personal 
or family residential uses of such owned property or.of any other off-entry 
dwelling place. Indeed, it pertinently asks where an entryman is to live during 
absences from the entry, whether with or without his family. [Footnote omitted.] 

But although the law thus permits an entryman to have two residences, it in- 
sists that he have only one home and that he make that home on the entry, It 
insists that he shall have given up his former home not as a place or mere resi- 
dence, or temporary sojourn, but as a home, and that he shall not have any 
present intention of again making it his home. Otherwise his sworn intent to make 
his fixed home on the entry will be found not to have been in good faith. 

Here, as in domicile, the question of which dwelling place is genuinely intended 
to be the home and which the mere residence finds its answer in the inferences 
to be drawn from the acts of the entryman and the circumstances of his life, 
whether trivial or unusual. * * * Id. at 505-506. (italics in original). 

oe co * % * * a 

Of course, bad faith will always tip the scales against the entryman. * * * 
The presumption [of bad faith] is * * * held sustained when scrutiny of the 
entryman’s acts shows his alleged observance of the requirements to be only 
eolorable. Where there is evidence that the entryman’s actual personal residence 
on the entry is defective in length or only intermittent or occasional, that his cul- 
tivation has been meager, his improvements insufficient, his house inadequate, 
uninhabitable or uninhabited, that evidence is held to show that the entryman 
never intended to change his residence and make his home on the entry, but on 
the contrary intended to keep his home where the family continued to reside and 
to return there when he should have obtained title to the entry. 

Im all such cases, deeds speak louder than words. The acts of the entryman 
determine the issue, and the explanations he gives for the family’s residence 
away from the entry become of no worth, however meritorious in themselves 
apart from the circumstances, or however acceptable they might be to the De- 
partment if all else were regular. Id. at 512-513. 


We find an almost total want of evidence in fis case of acts on the 
part of appellant and his family tending to show the required intent 
to make the entered land their home and an abundance of acts which 
suggest a contrary intent. As we have already observed, appellant has 
alleged residence on his entry for the barest minimum of time required 
to satisfy the law, and, as we have also noted, throughout this minimum 
period of claimed residence on the entry, he maintained concurrent 
residence for himself and his family elsewhere ** where they lived a 


13In the Cooke case, supra, the Department listed three classes of double residence 
raising presumptions against an entryman’s good faith in establishing residence. These 
were cases in. which, during the statutory life of an entry, occupancy of either a former 
home or some other off-entry dwelling was maintained : 

“1. By the entryman and his family during long absences from the auteys no one re- 
maining on the entry. 

2. By the entryman alone, his family living on the entry. 

38. By the family only, the entryman living alone on the entry.” 59 I.D. at 507. 

We have in the present case an aspect of the first category of double residence. 


354-035—693——3 
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substantial part of the time. Appellant’s explanation for his failure 
to reside on the entry beyond the period of time claimed, as previously 
noted, was simply “compliance met.” In answer to a question as to 
whether, prior to his illness (which occurred in 1962), he intended 
to go back to the homestead on a permanent basis, appellant replied: 

Not until we could get a different building built on it and improved to the point 
where we could have a year-round home, which would be quite a while, and I 
don’t know when that would have been done. (Tr. 63, 1964 hearing.) 

Appellant’s reported residential use of the entry was all accom- 
plished within the first year of the life of the entry, and there is no evi- 
dence of any effort after that to improve the living quarters on the 
entry, which were temporary at best, to make them suitable as per- 
manent residence.** However, after terminating his residence at the 
homestead, but within the life of the entry, appellant did buy a home 
elsewhere, and, prior to that transaction, he permitted occupancy of 
the homestead accommodations by others, which occupancy continued, 
with some interruption, until shortly before the 1966 hearing (see Tr. 
17, 26, 58-59, 1964 hearing; Tr. 174-175, 197-198, 1966 hearing). More- 
over, it is to be noted that appellant’s cultivation of the entered land 
was, at best, meager and that, in appellant’s own view, the improve- 
ments placed on the land were not suitable for use as a permanent 
home. 

There is, then, no basis in the evidence of record for inferring the 
existence of one of the two essential elements of residence, that is, an 
intent on the part of the appellant in going upon the entered land 
to make the entry his home. Rather, the record fully supports the 
finding of the hearing examiner that appellant “left his living quarters 
in Fairbanks on May 30, 1959, with the intention of satisfying the 
minimum requirements of the homestead law and then to return im- 
mediately to Fairbanks.” We concur also in his determination that 
appellant did not satisfy the second essential of homestead residence, 
that is, physical occupancy of the entry for the minimum period, in 
this case, of seven months. Failure to comply with these requirements 
is a proper basis for cancellation of the entry. Melvin 0. Wright, 
A-80839 (December 29, 1967), and cases cited. 

As to the cultivation requirement it is difficult to view the reported 

“4% The improvements on the entry which constituted appellant’s living quarters con- 
sisted of a house trailer and wanigan (a frame addition attached to a trailer) (Tr. 7, 49, 
1964 hearing; Tr. 31-32, 1966 hearing). Those improvements were moved a short distance . 
about 1968, apparently to place them within the boundaries of the entry as established 


by the survey of the land (Tr. 13, 1, a 4%, 1964 hearing; Tr. 80-81, 94-95, 1966 
hearing). 
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acts of cultivation on appellant’s entry, which appear to have been 

neither preceded nor followed by progressive acts of cultivation, as 

steps in the gradual agricultural development of land reasonably di- 

rected toward future profitable results, as the hearing examiner found 

them to be.” However, in view of our findings with respect to appel- 
lant’s residence on the land, it is unnecessary either to determine 
whether appellant cultivated the land in his entry during the fifth 
entry year in a manner reasonably calculated to produce profitable 
results or to determine the related questions as to whether he was en- 
titled to be excused from performance of the fourth year’s cultivation 
and whether the hearing examiner was authorized to grant such relief. 
~ One other point requires brief comment. In charging that the Office 
of Appeals and Hearings “totally ignored the decision of the Hearing 

Examiner in regard to equitable adjudication,” appellant seemingly 

implies that the hearing examiner found that he was entitled to equita- 

ble adjudication of his entry. However, the hearing examiner made no 

such finding. Rather, as we have already noted, he found that equitable 

adjudication would be required in order for appellant to receive credit 

for both his cultivation of and his residence upon the entry even if he 
_ had satisfied the substantive terms of both requirements. As the hear- 
ing examiner found that appellant had not satisfied the residence re- © 
quirements of the law, the question of the applicability of the princi- 
ples of equitable adjudication did not arise. 

- Appellant does not now make any positive assertion that he is en- 
titled to equitable adjudication of his case, and we find in the evidence 
no basis for concluding that there has been “substantial compliance” 
with the requirements of the homestead law, an indispensable prereq- 
uisite to the invocation of equitable adjudication. See United States 
v. Richard Dean Lance, 73 I.D. 218 (1966), complaint dismissed in 
Richard Dean Lanee v. Stewart L. Udall, Civil No. 1864, in the United 
States District Court for the District of Nevada (January 23, 1968). 

Therefore, pursuant. to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2.2A (4) (a); 24 F.R. 1848), 
the decision appealed from is affirmed. 

Ernest F. Hom, 
Assistant Sotictior. 

+ Assuming, as the hearing examiner found, that profitable results could be achieved 
only. through working the land over a period of several years, the seeding of 20 acres of 
partially-disked land with 1400 pounds of seed in 1964 in the hope that it would germinate 
(see (Tr. 179-183): would appear to be an act performed solely for the purpose of satis- 


fying the letter of the law rather than one performed in progressive agricultural develop- 
ment of the land. 
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APPEALS OF COE CONSTRUCTION, INC. 


IBCA-632-4-67 
IBCA-687~11-67 Decided May 28,1969 


Contracts: Construction and Operation: Changes and Extras—Contracts: 
Construction and Operation: Drawings and Specifications—Contracts: 
Performance or Default: Impossibility of Performance 


Where the Government required a construction contractor to utilize soil of 
a marginal quality in the processing of soil cement for a road, pursuant to a 
specification allowing the use of a single pass stabilizer (naming a specific 
manufacturer’s product or its equal) and thereafter issued a sweeping modi- 
fication of the specifications, the contractor, who prior to the modification 
attempted with a machine of the type named over a period of approximately 
three weeks to produce an acceptable road (including several days of proc- 
essing performed under the direction of a Government engineer), was entitled 
to an equitable adjustment for the costs incurred during that period. The 
Board concluded that a case of legal or practical impossibility had been 
established, since an acceptable road could not be economically constructed 
under the specifications with the soil that had been made available by the - 
Government. 


Contracts: Construction and Operation: Changes and Extras—Contracts: 
Disputes and Remedies: Equitable Adjustments 


Where, in a related appeal, an equitable adjustment was allowed to a con- 
tractor for specified grading work performed prior to the issuance of a major 
contract modification involving the processing of soil cement, for a road, 
which adjustment would include labor and equipment expense associated 
with such grading, the contractor was not entitled to isolate and be paid for 
additional grading on the basis of a contract unit price schedule found by the 
Board to be inapplicable. The grading in question was only one phase of the 
work performed under the modified method and additional costs that may 
have been incurred during that phase could not be considered separately, 
since the equitable price ajustment allowable for changed work should be 
determined on the basis of the difference between the work originally specified 
and the work as changed and actually performed by the contractor—here 
costs that would have been incurred under the originally specified processing 
method may have been saved under the modified method because certain 
steps (such as the use of designated equipment) were eliminated. 


BOARD OF CONTRACT APPEALS 


Coe Construction, Inc., a contracting firm which is referred to in 
this opinion as “Coe,” has filed two appeals under.a National Park 
Service contract calling for the construction of roads, parking areas, 
water and sewer system and other improvenients and the Navaho 
Reservoir Recreation Area in New Mexico and Colorado. The original 
estimated contract price was $428,400.50. In IBC A-632-4-67 Coe seeks 
to recover $27,804.74 in additional costs associated with the building 
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of a soil cement road. The second appeal, IBCA-687-11-67, also is con- 
cerned with the. soil cement road—Coe contends that its construction 
forces were required to perform grading work of the value of $6, 605 
for which: compensation has been improperly withheld, 


£ BOA-630- 4-67. 


~The soil cement wind question arose during the fall of 1966. The 
contracting officer’s Finding of Fact which denied the claim is dated 
March 10, 1967, and the appeal was taken on March 31, 1967. A hear- 
ing on this dispute and on IBCA-687-11-67 was held on October 9 
and 10, 1968, in Albuquerque, New Mexico. ' 

The paces are in agreement that during the course of construction 
there was a modification of the soil cement road specifications con- 
tained in the contract.as it was signed in os une 1966.. Those specifica 
tions provided: : 


1-09 SOIL CEMENT BASE 
% # % * * : * 


bw aterials. ; ; ; 

1. Portland. Cement shall be Type IJ, conforming to ‘the Specifications of 7 
ASTM Designation C-150. One sack of cement shall be considered to ‘week ‘ 
94 pounds and one barrel to weigh. 376, pounds, 

2, Water shall be reasonably clean and free from oil, acid, alkali, sugar and 
vegetable ‘matter. 

, 8. Soit shall consist of select material. from: the road. prism. or the borrow 
pits designated previously, 

GQ Preparation of Soil, The area to be treated. with cement - shall be graded, 

compacted and shaped to the required. cross-section, alignment, and grade, The. 

top layer of material shall be scarified to the depth required for cement stabili- 
zation, and shall be. pulverized such that. 100 percent by dry weight passes the 
one-inch sieve, and 80 percent | passes a No. 4 sieve. After the loosened material 
has been pulverized, “it shall be placed in a windrow and sized for addition of 
cement. The windrowed material shall be moved back and forth as required. 
to permit reshaping and. compacting of the subgrade. 

In lieu of scarifying. and | breaking-up of material as specified above, the use: 
of a machine that pulverizes the material and cuts a true plane at the required. 
depth will be permitted, provided it does not loosen: the material below the plane. 

. Specified for the bottom of the base. 

d. Addition of. Cement. Cement. to. be mixed ‘ith: the prepared. aperecnta may 
be furnished in sacks or bulk. If sacked: cement is used, the: -sacks shall be dis-. 
tributed on the aggregate at required intervals, then emptied by hand methods, 

. following which. the cement from.:each.sack shall be: distributed. into-a: layer: 
of uniform ‘thickness...If cement..is furnished.-in bulk,. it shall be spread by 

mechanical: equipment. The rate. of: spread.-shall: not ‘vary. more: than :10. percent: 
from ‘the desig: gnated wate: The top’ of the ‘windrow shall be flattened to -receive- 
the cement. The distance which the cement may be spread ahead of the mnene: 
operation: wwill be determined: by the Contracting - Officer. - : tists 
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es Mining. ‘The mixing machine shall be the auger .or pugmill type, designed 
to pick up “material from a windrow, ‘and shall be equipped with a bottom pan 
or shell so ‘that at I¢ast™ 50 ‘percent of the ‘material is picked up and mixed while 
geparated from the mixing table: The mixing machine shall be ‘equipped with a 
device for introducing water:at-the. time of mixing. The water -shall be applied 
by means of controls that will supply the correct quantity of water to produce 
a mixture with a uniform moisture. content...Leakage of water from equipment 
will not be permitted. Mixing shall be continued until the mixture is uniform. 

i. Spreading ‘and Compacting: The treated mixture shall be spread on the: 
subgrade to the required width and thickness. Initial rolling shall be accom- 
plished with a three-wheel steel-tired roller weighing at least twelve tons. Yol- 
‘lowing completion of initial rolling, the surface shall be rolled with a pneu- 
matic-tired roller havea width of not less than four féet and equipped’ with tires 
or equal size, and constructed. such that the total weight. of. the roller can be 
varied, to. .produce an. operating weight of not less than 2,000 pounds per tire. . 
Wobbie-wheel rollers will not be permitted, 

olling shall ‘be continued until a density of not less tian: 95 percent of the 
maximum density; as determined by moisture density test, AASHO ‘T-184-5 or 
AS'I'M D 558-57, is obtained. Not more than two hours shall elapse between the 
time the water is added ‘and final compaction is completed, including trimming 


and final shaping. 
Addendum No. 1 to specifications (dated May 10, 196) made the 
following change: - 


“In lieu of placing and raising the soil cement base material in windrows, the 
following alternate mixing methods will be allowed : : 

‘a. In place Mixing—with a single pass stabilizer (P & a single pass stabilizer 

_ or equal). 

pb, Central Piant Mix—When ‘this method is used, the soil, cement and water 
shall be mixed in a pugmill either of the batch or continuous flow- -type. The plant 
shall be equipped with feeding and metering ‘devices. which will ada the’ soil, 
cement. and water into the mixer in the specified quantities. Soil and cement 
shall be mixed sufficiently to prevent’ cement balls from forming when water 
is added. Mixing shall continue until a uniform and intimate mixture of ‘Soil, 
cement and water is obtained. The mixture Shall be hauled ‘to the roadway in 
trucks © equipped. with protective covers. The mixture shall be placed on ‘the 
moistened subgrade in a “uniform layer. ‘by an approved spreader. Not more than 

. thirty, minutes shall elapse between the placement of soi ent in Adjacent 
lanes, at any. location except at longitudinal construction joints. re 

The revision made by the Addendum is: directly. involved in: this 
appeal. In making its claim Coe also points to a modification incor- 
porated ‘in a letter dated October 28, 1966‘ to. Coe from the Govern- 

ment’s Proj ect ‘Supervisor, 1 ‘which. states 4 i. ‘pertinent part: - 

After: exhsustive :efforts to assist you: in: solving:-your problems in’ placing 
‘Soil Cement Base in: sucha manner that the finished: product -will meet’ the ‘re- 
quirements ‘of: the -Typical.Road. Sections, ag shown on the: Contract Drawings, 
and: comply: with the provisions ‘of -the: Contract! Specifications. in ‘regard: to 
density; ‘depth::of :material, and: uniformity of mix, ‘the following procedure, as 
per your authorized experimental operation in the Campground Area:on: Thurs- 
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day, October 27, 1966, was found to be ery: and to meet 1 minimum te. 
quirements, - FG - : ; : 

1. Shape and compact. subgrade. to. subgrade | elevations in. accordance. er 
normal procedure, and as indicated on.Typical Road .Sections.as shown. onthe 
Contract Drawings.. 

2. In preparing the ‘material, pulverization 3 may be Secompliahea either in the 
pit or on the prepared subgrade. ‘Cement may be. ‘added at any time during the 

-pulverization, provided: that thorough: mixing ‘of’ the soul: and the: ‘cement - is 
-accomplished. a : 

Extreme care must.:be. seeneieed in oar’ that no more of the cement added 

mixture is prepared:than.can be placed and completed during the day’ Ss operation. 
—Soil- cement mixture left uncompleted after close of the day’s operation will be 
xejected and no payment will be made therefor. . 

.8. Final processing and placing is to be accomplished by windrowing the mixed 
material to one side of the. subgrade, thoroughly: wetting the exposed subgrade 
surface, move windrowed material over and on the wetted subgrade surface and 

, thoroughly. wet the other: exposed subgrade surface of opposite hand. Processing 
is then to be continued by blading the material back . and forth across the sub- 
grade in light lifts and adding water in small amounts until a uniform mixture - 
of soil, water, and: cement’ has been attained. After processing is completed’ the 
mix shall be ‘shaped to proper ‘cross-section for rolling and: compacting. 

. 4, Rolling is to. be accomplished by, first using the pneumatic tired roller: .. 
“Rolling shall be continued with the pneumatic tired roller until. the specified 

density is obtained. Finish rolling shall be accomplished with a steel wheel, 
tandem type roller to remove surface irregularities: Surface rolling may. be Dre: 
ceded by a light wetting of the compacted surface. 

5. Curing and sealing shall be in: accordance with the applicable aoniine o£ 

_ the Contract Specifications. 5 niga eats . : 

He. rie 8 % me : oe woth t ype Ber 

The shove outlined method.for. placing. soil Paris is considered ‘a | modification 
to the Contract Specifications. This modification is made in.an effort to aid you 
in the solution of your problems in providing a suitable and acceptable Soil 
Cement Base, as required. : : 

However, if you decide to adopt this méthod of procedure’ for your Soil Cement 
Operations : it is. to: be ‘understood ‘that no extra .cost: to: the Gore nMens: is 

_ involved: *. #* s:. 1 

All other provisions “of the. Contract. Specifications, not herein modified, will 

apply. A thorough study. and. analysis of these. -provisions. is ‘recommended. As- 

e sistance in regard to the interpretation ‘of any ‘of the provisions of the Contract 
‘or the Project’ Specifications’ will be’ provided ‘upon tequest. ' t 


Coe contends that the issuance. of the October 28, 1966 Sore 
definitely and finally established that the procedure for making soil 
cement set forth: in the-specifications was unworkable-and defective. 

_ The costs which Coe is. attempting t to recover are those inctirred during 
a period of approximately five weeks when Coe was: attempting. to 
process soil with (first) a pugmill, and (later) a single pass | stabilizer. 
No claim has been made for any additional costs that may have been 
incurred by Coe in actually processing and placing the soil cement on 
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the road subsequent to, andi in. pokeranncs iti the Oelaber 28, 1966 
modification. 

The soil that was made available by the Government ‘for the soil 
cement eventually was mixed, spread and compacted so as to produce 
a completed road that was satisfactory to the Government. This was 

done by mixing the soil and the cement with a grader, and supplying 
the necessary water from a truck, The Government acknowledges, 
-however, that the clay-like soil specified for use was “marginal in 
quality.” + Also, a testing laboratory official who testified for the Goy- 
‘ernment conceded that the soil was “not very good.” ? 
_. The appellant’s project supervisor made a pre-bid inspection of the 
‘road that was to be surfaced with soil cement, and of the borrow 
pit that was designated by the Government as the source of the soil 
that was to be utilized.? Because the Government employee who was 
assigned to accompany prospective bidders on pre-bid inspections 
was assigned to another job at the time Coe scheduled its inspection,‘ 
Coe’s. project supervisor decided to “look at the job” on his own.® 
Apparently, the Government. assumed that each prospective bidder 
would choose to make his bid inspection in company with a Govern- 
- ment representative, and that the assigned representative would by 
word of mouth advise interested concerns that the Government: 
; possessed a document which had been prepared by a testing laboratory 
and was entitled “Investigation of Existing Boat Launching Ramp 
and Recommendations Regarding Use of Soil Cement for Access Road. 
at Simms Mesa Site, Navaho Recreation Area.” Although the report 
containing soil cement road. recommendations is dated October 1965,.. 
and was transmitted to the Government in the same month,® no re- 
; ference was made to it in the Invitation to Bid (dated April 18, et) 
or in Addendum No.1 (dated May 10, 1966).°) 
The recommendations in the testing laboratory report are less ict 
sone. and one-half pages in length, and,.as the appellant’s counsel has: 
pointed out, general in nature. There i is no evidence that personnel 
of the laboratory had , prior to accepting the assignment on the project: 
under consideration, any field experience in observing or assisting in: 
the operation of. equipment engaged in processing and laying soil 


1 Government's rene Brief dated March 14, 1969 (p. q ). 
2Tr, 203. tee : 
2D, 64... . ‘ 

Tp, 65. The -Government’s. project’ supervisor was given the task of assisting bidders: 

with pre-bid inspections. He stated that.at the time such inspections were being made he was: 

“on a bridge project and that ane was father awkward with Lae BaaRY ei many 

» miles away.” Tr. 104, °° : 

-. 3 r 65. 

‘6 ‘Transmittal letter dated October 18, 1965, Item 82, | Appeal Bile. 
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cement.’ The testing laboratory official explained that soil cement isa 
specialized field and that “not very many” projects of that kind. other 
than state highway projects had been completed in New Mexico.*. 
Addendum No. 1 allowed the central-plant mix method to be used 
n “liew of placing and mixing the soil cement base materials in 
windrows,” and stated that “the soil, cement.and water shall be mixed 
in a pugmill either of the batch or continuous flow-type.” Coe first at- 
tempted to make acceptable soil cement by this method. The diary 
of its project supervisor indicated that on September 21, 1966, an 
effort was made to calibrate the central soil cement plait, and con- 
cluded that it “might work.” 
In a letter to the project supervisor dated October: 15, 1966, : Coe’s 8 
_ President described..the attempt to operate the pugmill on Septeni- 
‘ber’ 22 and 23, 1966, and asserted that although numerous attempts to 
adjust the rate of mate rial and cement were made, the mixed material 
balled up in the pugmill when optimum moisture was reached. The 
balling up of the wet soil and cement mixture was said to have “pro- 
duced an adverse torque causing the belts to slip locking the pugmill.” 
The appellant’s claim includes costs associated with the effort to utilize 
the pugmill at the central plant, with equipment costs listed beginning 
September 14, 1966 and labor costs listed: beginning Se it, 
1966. 

Three comments concerning the operation of the. ‘pugmill were 
_avritten at the time the effort to use it was made. An employee of a 
testing laboratory hired by the Government reported : J 

* 8% Th was noted ‘that there was not proper pulverization in pug mill but 
was told by the contractor that this would ‘be corrected when water was added. 
Water. was then added ‘and not only did: this not correct pulverization but: it 
also clogged the machine where it would completely stall..Production- was :eut 
in less than: half and a trough was’ welded on.the pug. mill to retain the material 
for better, mixing. This did not work satisfactorily. and also the.contract was 
unhappy. with production cut. The contractor said he would icok into a better 
method of processing material over the weekend, Poa ah 

- Coe’s project superintendent’s. notations on tlis. operation of the 
pugmill for September 22 and 23 are very brief, referring to trouble 

with clay clods, and the contractor’s inability to make the pugmill 


The Board. affirms the.ruling-of the Board. member.who. conducted, the. hearing. in. this 
appeal that a testing laboratory ‘official (Government witness) had not been shown to be 
an expert with respect to the mechanics of mixing and placing soil cement (although -he 
had top-flight qualifications in the testing field). See offer of proof concerning Coe’s mixing 
operations, beginning at Tr, 172, : : 

8 Tr, 163. 

- 8Item 7, Appeal File. 
10 Third attachment to Item 32, Appeal File, 
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“work on soil cement” because it would not mix the clay and break the 
clods." The Government’s construction representative reported dur- 
ing the same period that the pugmill-would not handle the. material 
due.to difficulties with pulverizing and mixing. His diary entry for 
September 23 stated. that Coe’s-project superintendent.‘“intends to re- 
place present soil cement equipment, that-he is now ‘satisfied that the 
equipment on the job will not produce satisfactory material.” Five 
days later (September 28, 1966) he reported that the project superin- 
tendent proposed to use a P and H stabilizer'to process the mix, but . 
the processing would take place at the road site and that borrow 
material (rather than in place soil) would-be used for the soil cement.?” 
At the hearing the project superintendent testified that he had been. 
told by the construction representative “that the best thing we could 
do was get that (pugmill) off the job, that it. wasn’t going to work 
here.” However, the diaries for sealranes 23 do not furnish support 
for this assertion. 

Upon abandoning its central Sia mix operation, Gx brought a 
single pass soil stabilizer to the job. Before a description is given of the 
work that can be performed by such a stabilizer, it should he observed. 
that the pugmill and its accessory equipment used in a central plant: 
mix operation perform the functions of feeding soil, conveying it on a 
belt, mixing it with cement. and water, and loading it into trucks.1* 
In discussing the need to have the soil pulverized to the extent desig- 
nated in the specifications, the Government’s project supervisor pointed 
out that “a pugmill as such is primarily a mixing device and not a 
mill.” * This point was.made. in testimony directed to his contention ~ 
- that in Coe’s initial attempt to process the soil cement at a central plant 

utilizing a .pugmill, a necessary piece of equipment was lacking—« 
machine to-pulverize the material to the specified gradation, prior to 
its delivery into the pugmill. The single pass stabilizer, which was used 
in Coe’s second attempt to produce satisfactory soil cement, does not: 
have a similar limitation. A manufacturer’s pamphlet: describing the 
type of stabilizer that was brought onto the job,” lists eight basic 
processing steps which it performs, including. “its own digging and 
pulverizing,” uniform blending of all materials, accurate control ant 
application of all liquids, and thorough mixing. : 


4 Hxhibit 3. . 
2 The construction Fepresentative! Ss faery entries are contained i in eat 9A. 
38 Iexhibit 4. : 
“24 Ty, 263. 
“I nxhibit 52° 
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_ Use of the Single Pass Stabilizer 


A P wid H ae pass soil: stabilizer was dslivarsd to the project 
on Thursday, September 29, 1966. It-came within the: description of 
“permitted” or “allowed” equipment described in the “Preparation of 
Soil” portion of Section 1-09. of the specifications," and i in Paragraph 
3 of Addendum No, 1.7 
. On September 30, 1966, it. was. learned from. a trial.run that three 
passes with the P and H Stabilizer did not bring material brought 
from the Government’s borrow pit to the gradation called for by the 
specifications. On October 3 and 4 multiple passes were made with the 
Stabilizer, with and without addition of water. Some were made at slow - 
speed. On both days it was found that the gradation requirement.was 
‘not met. The final portion of the October 4 diary entry of the Govern- 
ment’s construction representative i is as follows: 
* ee WO, D.C. [Western Office of Design and Construction] to be informed 
of the gradation problem by phone with a view toward modification of the specifi- 
cations to the extent that 70% to 75% passing No. 4 sieve [rather than the 80% 
called for in the specifications] will be acceptable. Fuller [the project supervisor] 
to meet with [Coe’s representatives] and San Juan Lab tomorrow morning in 
order to try and resolve the gradation problem. 
At this point it was decided that the use of a Woods Pulverizer ahead 
of the P. and H machine might be helpful. This additional piece of. 
equipment ordered by Coe arrived at the project on the afternoon of 
October 6..On October 7,. utilization of the Woods Pulverizer and. the 
P and H Stabilizer produced the required gradation; however, soil 
cement produced on that date was not accepted by the Government. - 
‘The Government in the defense to:this claim, asserts that the con- 
tractor was incompetent, inexperienced:and inept. There are references 
in several of the diaries to erratic moisture contact of the soil cement, 
or irregular operation of the P and H Stabilizer. Coe’s project’ super- 
visor, who had been.in charge of single pass soil stabilizer operations 
on other jobs, attributed the difficulties in (i) controlling the addition 
of water, and (ii) in preventing the P and-H Stabilizer from rising up 
or stalling, to:the high plasticity of the soil and its tendency to form 
into clay balls. 'Two.specific deficiencies in the P-and H machine— 
clogged. -water nozzles and a:weak pump-——were corrected-by the con- 
tractor when the Government made complaint. In addition, the ma- 
chine was run at the slowest possible speed. 


18 “A machine that pulverizes the material and cuts a true plane at the required depth.” 
The “Preparation of Soil” subsection is quoted as part of the third paragraph of; this 


+ opinion. 


ua. In Place Mixing—with a Single pass stabilizer (P and # single pass stabilizer or 
equal).” 
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The soil cement difficulties on October 7 seem to have gone beyond an 
inefficient operation on the contractor’s part, since the Government 
arranged for a Park Service representative from San Francisco, test- 
ing laboatory officials and representatives of the Portland. Cae As- 
sociation to come to the road site. They met with employees of Coe 
on October 11, 1966. A portion of the construction representatives’. 
diary for that date is as follows: 

* *  Tdeas were presented as to the proper procedure to be followed in*mix- 
ing and placing soil cement. All ideas and suggestions were given consideration 
with the result that.it was decided: that. a letter to the contractor should be pre- 
pared, offering for his consideration certain procedures in regard to sequence .of 
-operations.that may improve the quality and appearance of the soil cement and 
comply with the proj ject specifications. 

Coe’s project supervisor testified that. the Government. officials and. 
advisors concluded on October 11 that “sand or some kind of * * *. 
material other than clay out of the pits” should be used on the project.” 
The Gover nment’s project supervisor confirmed that serious considera- 
tion was given to.authorizing the “addition of sand * * * at an extra 
expense for which the contractor would be paid .* *.* we found some 
sand that we felt: would be least at a: saree of about five: niles 
away. 19 

The original plan, following: the Quieber It meeting, was for-&. 
National Park Service construction official from San Francisco (who: 
participated.in that meeting) and a testing laboratory official (the 
laboratory had representatives present both at the October 7% road 
work and at the October 11 meeting) to draft a letter to Coe concerning 
work procedures. However, the Government’s forces were swelled on 
October 12 when a design engineer arrived from San Francisco, Al- 
though he had neither observed the October 7 road work nor partici-' 
pated in the October 11 meeting, the design engineer took the view 
that “the work should be carried out in accordance with the specifica- 
tions before revisions to the ‘specifications are considered,” and. also 
assisted in drafting the letter to the contractor” That letter; which 
was transmitted on October 13," and amended: on October 14,” con- 
firmed: the rejection’ of the soil cement processed ‘on: October 7, and 
made recommendations respecting construction procedures. The con- 
struction eta ported to ASS tecomnmendations as ae 

8 Tr, 36. ei 7 

2 Tr, 119-120, 

” Exhibit 9A. 


1 Item 5; Appeal File. 
= Item 6, ‘Appeal File. : 
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esti ss sitaréa for. consideration only,” *? and the October 13. - 
letter states that they: are “all within the Contract Specifications. ” The | 
letter also suggests additional procedures “which it is believed would 
enhance the operation”—the use of a drag or Jaborers with rakes be- 
hind P and-H Stabilizer to level the mixture, and keeping the surface | 
of the ‘soil cement mixture moist during rolling and ‘final grading 
work, : 

Coe’s reply™ ‘to the letter’ containing the Govamment’s Suggestions 
reads i in part: : 


‘The recommended procedures: eae are fine except they will not work: as fully 


. discussédat the * * * conferéuce. 


Paragraph 4 of the: recommended’ construction procedures is directly in vio- 
lation of subject specification:in. that under Section: 1-09¢ it clearly states cement 
shall be added after pulverization *-*.* the gradation. requirements are to. be: 
‘Inet. before: the.. cement. is added. * * * By adding the cement before: testing: 
: ~ would. have saved.the cost of the Woods Pulverizer and. the time. and money: 

attempting to meet specification requirements. 7 : : 


The appellant’s letter also advises; that there is no machine manufac: 
~ tured. which can process and mix:the pulverized soil and cement with 
; water. as required by. the Government’s engineers and that the “com- 
; plete operation could. not be performed. within the two- hour. limit as. 
required by the specifications.’ ” The negotiation ofa contract. modifica- 
tion was requested. whet 

After the appellant transmitted its request. for a, contract modifica- 
tion there was a period of eight or nine days during. which there was: 
no renewal of. efforts to. process soil cement, and no. written or verbal 
instructions concerning. the problem were issued by the Government. 
On October 94, the Government’s construction representative learned’ 
that the San Francisco design engineer was returning to the Drolect: a 
“to take charge” of resumption, of the soil. cement. work.® a5 

The Government’s design engineer arrived at:the site.on October 25. 
On that date test-or experimental soil cement activities: began on a 
‘campground road. Borrow material which had been: placed on the road 
was scarified and. processed with a blade. After cement was placed on 
windrowed borrow material, pulverizing with a Woods Pulverizer and 
additional: windrowing was: ree on &. ad eke cohans of the 

“H Bshibit 9A (October 12, 1966 diary entry). aa 


** Letter dated October 15, 1966, Item 7, Appeal File. 
oe Exhibit 9B. ; ne _ 
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road for about.four hours.” On the ‘morning of October 26 testing re- 
~ vealed that the pulverized material did not pass the “number 4 sieve” 
-Fequirement of the specifications. If the cement. content. of the proc: 
_ essed material was considered to be soil (a relaxation of the specifica- 
tions), then the-: “number : 4 sieve” _ requirement: was. met. 
Notwithstanding tha test. results, the teen engineer stated that Coe 
should “go ahead and: begin processing” with the P and H Stabilizer.. 
An analysis behind the Stabilizer. showed the. material to be 4% below 
the contract’s standard—80% passing a No. 4 sieve. 

The design engineer next ordered an additional sequence of opera- 

_ tions, involving blading, rolling with several types of machines, scari- 

fying and Srapink: All of this produced an “uneven and scabby” 

surface with some “very bad” cracks, and rejection of: one ao0 foot strip 

of soil cement: ‘by the project supervisor. 

Persisting in the effort to make acceptable” soil sarin from the. 
_borrow material with a single pass stabilizer, the. design engineer de--~ 
cided: to try a second 150- foot strip. With cement. in the material, two 
passes were made with the Woods Pulverizer, followed by. two passes 
with the Stabilizer (water was not ‘added to the mixture at this point). 
Because this did not bring the material into gradation the passes con- 
tinued. After a total of four } passes with the Woods machine and three 

with the Stabilizer the material was brought into gradation. ~~ 
Processing of 100 feet of the second 150- foot : strip was completed 
late in the day—again blading, raking, and rolling with: two machines 
was performed behind the Stabilizer. 
After viewing and participating in. the October: 26- test work, the 
2 construction representative concluded his report for the day as follows: : 
io Tt was agreed by. all concerned that none of the-soil cement placed so far is 
satisfactory and acceptable. as a road ‘base and finish surface. [The project 


supervisor, design engineer] and the inspector” also agreed that’ the contractor, 
yesterday and today,. has made:a sincere effort ‘to comply. with the’ project 


specifications and the modifications authorized by. [the design. engineer]. These wc 


modifications consisting of changing sequence of blade.and roller work. and adding: 
handraking behind the P and H were made in order to try and improve the 
scabby, ‘rutted and otherwise uneven condiiien of me road surface after rolling. is 
completed: * Bs 

At the ‘end of today’s ‘work it “was clearly evident thet a satisfactory and ac 
- ceptable road cannot be economically constructed under, the project specifications 





*2The Board’s description of happenings on’ the job duting ‘the last’ week of October 26, 
1966, is taken from the construction representative’s diary (Exhibit 9B). The appeal record 
- does not disclose whether or not diaries covering that period were kept by the Government's 
design engineer and project superintendent. The latter official did review the construction | 
representative's diary entries “nearly. every day at the end of the day.” Tr, 284-285, :; 

27 In his diary the construction representative refers to himself as the inspector. 
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with the material available in the project: borrow. aie: "The P and H Pulverizer — 
‘will not process: the material, to even.consistency-and ‘depth and moisture control 
- with +5% of optimum . has not been attainable. except. for short, periods, After 
‘completion of the day’s tr ial runs: [Coe’ 'S: project. superintendent], stated that he did 


“not intend to try any further use of the P. and H. ['The design engineer] informed patted 


[Coe’s superintendent] that he would be paid for yesterday's and today’s’ pro- 


duction even tho the product. is mostly, substandard and: has been. partially” . 


rej jected. 


On October 27. soil cement processing maiden anew method: was. insti- 
. tuted. The P and H Stabilizer was not, used; instead, a grader was used 
-” to mix the material after it had been patria by multiple passes with 
the Woods Pulverizer. Water.was added to the mix from a truck. The 
~ Government: representatives at the: project were. very pleased 7 with the 
results obtained from the new processing method. In particular, there 
was a great improvement. in the appearance of the finished road sur-, - 
face. A detailed description of the: new-procedure is given in. the con- 
tract modification dated October. 28, 1966.28 Coe: performed the soil Sees 
cement work in accordance. with the modified Specifications, ads it was | 
accented by the Government. ae 


“Decision. on. Soil. Cement C. laim, ; i 


The idee in n this appeal is strongly i in' favor of the: sinpellint’s 
contention that the specifications covering the processing and: applica- 
tion of soil cement were seriously deficiént. The appellant’s-first ef. 
fort—the one in which’ processing began on September 21, 1966—did ~ 
not correspond to a method that is authorized. or approved by: the 
specifications. There is no suggestion ini the contract that a pugmill will — 
"take care of both the pulyerssids and the mixing. The notation in’ 
Coe’s project supervisor’s diary that the attempt to process the material 
with a pugmill unaided by a pulverizing machine “might: work” Jends 
the proper note to'the appellant’s activity at the central plant. It was a 
good try, but not one as to which the specifications promised success. 
-The P and H Stabilizer operation is a different matter. Subsection 
1-09¢. of the specifications, in stating requirements for the preparation” 
of soil, expressly permits “the use of a machine that pulverizes the 
material and.cuts a true plane at the required depth,’ and provides that 


the use of sucha machine can be “in lieu of scarifying and breaking up | 


of material” as specified: ‘in: detail in the preceding part of: that ‘sub- 
section. A P and H Stabilizer is the type of machine described ‘(one 


28 Most of the October 28, 1966 modification is quoted in. this opinion in the ‘second 
full paragraph pregeding B Footnote. 1.. : : ‘ de et 
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.. that pulverizes material and cuts a true plane.as indicated). The close 
~ attention that was given to the equipment needs.of this'specific project 
_ by the Government engineers is shown by the‘addition to the specifica- 
tions which invites the ‘use of the type of machine that was delivered = 
. to the job in early October. This is Addendum Me, ‘L allowing as an 
Be alternate mixing method : a o 
rae ‘In place Mixing—with ¢ a single pass stabilizer: e and H single pass stabilizer 
or equal). ; 

The Government has: not furnished an adequate ecplnnation as to. 
how it concluded in the first’ place that a:single' pass stabilizer would, 
within reasonable limits of efficiency and economy, handle the pulveriz- 
ing, mixing and placing of the specified material. The work in question _ 
was ‘a small part of the entire project, The Government should have — 
realized that bidders would place great reliance ‘upon the indications 
» concerning proper equipment and procedures that were made a part 
of the specifications, ~~ | 
- <The tests conducted: due the last week of Oétober take the force 
. from’ critical: comments by Government witnesses respecting Coe’s 
P and H Stabilizer and the manner in which it was operated. The 
statement of the construction representative, who was performing the 
' daily reporting task for the Government in his diary, ae for Octo- 
ber 26, 1966, bears reiteration : _ | . 

At the end of: today's: work: ibis was: clearly eviderit that a satisfactory and: 
acceptable. road cannot be’ economically constructed under. the. project. specifica- 
tions with the material available in the project borrow pit. * * *®% 

~The Government’s design engineer in a memorandum: serie almost 
a month after the last day of tests with the-single. pass stabilizer °° 

‘concedes that the moisture content. was properly controlled. during the 


oe tests.’ ‘He states:in the same memorandum that. “we ‘all. knew. that the 


operation could be performed: with the equipment on hand.” This does 
not square, however, with the.fact that he was in charge ofthe tests in 
late October, and at that time carefully followed. the pulverization 
(accomplished by many passes), the moisture control during mixing, 
. and the rolling and raking procedures. Nonetheless, the short strips. 
’ of soil cement installed: on October 25 and 26 were: aca: ‘by. the 
BrOlee supervisor. 

:: Because the marginal Boron: ‘pit: at toned: Gat to : ‘dimsuitable 
for use in: the processing of soil. cement: by: means of a P-and H Sta- 
: 20 The ‘contents’ of” ‘a ‘project “daily diary Heeoenioge the’ Gunectaat Pelee as a job: 
progresses, are entitled to preferential treatment as evidence by. the Board when compared 
to allegations ifade ‘in finditigs or claim ‘documents: Kean Consiruction Company, Ine., 


IBCA-501-—6-65 (Reconsideration April 4, 1967), 74 I.D. 106, 67-1 BCA par. 6255. 
80 Memorandum dated November 28, 1966, Item No, 20, Appeal File. 
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bilizer, the Gorcnnes attempt to issue a modification ona. per 
missive basis cannot succeed. The contractor was entitled to rely upon 
the references to use ofa single pass stabilizer contained in the “Prep- 
aration of Soil” and “In Place Mixing” portions of the soil cement 
specifications. be It may be. that the appellant has not shown that no 
contractor in any circumstance could have processed acceptable soil 
cement with a single pass stabilizer. However, practical or legal].im- 
possibility may be found even though there is no showing of literal 
. impossibility.** The Government, we find, warranted here that a suita- 
ble soil cement road could be placed when the borrow pit material was 
* processed with a P and H Stabilizer without attendant unreasonable 
expense and unusually slow production. Prolonged field work with a 
stabilizer demonstrated that this warranty could not be relied upon. 
Therefore, we hold that this is a case of legal impossibility resulting 
from an erroneous specification or design provision. ; 
.. The equitable adjustment in this appeal should include ais costs 
incurred by Coe in attempting to perform under the defective specifica- 
tions.** As has been indicated, the Board is of the view that Coe was in . 
compliance with the specifications i in its activities utilizing the P and 
H Stabilizer (entitlement to payment for the central plant mix work 
_ is not found). It should be noted also that after October 27, 1966, Coe 
". was operating under the modified specifications was delayed by equip-.., 


ment ‘that needed repairs, or could not proceed because of adverse ~ 


_. weather; accordingly, October 27 should be the cutoff date for the ad- 
"ditional payment related to soil cement processing at the road site. © 
It is concluded that the amount, payable by. the Government reflecting. 
rental for the P and H machine should run from the date in the last 
week of September when that machine was started on its way to the 
project, and extend through October.27 plus a reasonable additional 
time for its return. The remainder of the equitable adjustment should 
_ cover the other costs (labor, equipment, materials, plus allowable 
overhead and profit) incurred in the soil cement. operation. between 
October 3 and October 27 (both dates inclusive). To the extent that 
the Government thas paid for expenses associated’ with the experi- 
mental work in late October, suitable deductions should be made: The 
specific amount of the equitable adjustment i is to be the subject of 
negotiations by the parties. In the event they are unable to agree, the 
quantum issue should be referred tothe Board. 

2 Master Manufacturing Co., Ine., ASBCA ‘Nos. 12132, 12433 and. 12640 (March 29, 
1968), 68-1 BCA par. 6953. 

% See Bolander Company, Inc. v. United States, Ct. Cl. No. 51-66 (December 13, 1968). 

83 Johnson Electronics, Inc,;, ASBCA No. 9866 (December 31, 1964), 65-1 BCA par. 4628; 
F. J. Stokes Corp., ASBCA No. 6352 (September 11, 1963), 1963 BCA par. 8944. 

4 Spencer Haplosives, Inc., ASBCA No. 4800 (August 26, 1960), 60-2 BCA par. 2795; 


J. W. Hurst & Son Awnings, shane ASBCA No. 4167 cNSEnaey 20, 1959), 59-1 BCA par. 
2095. 
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I BOA-687-11-67 . 
Preparation 0 f Subgnade 


This claim was initiated by a letter dated November 1,:1966, ad- 
dressed to the Government’s project supervisor, requesting a contract 
modification for 13,210 square yards of roadway grading work at fifty 
cents per square yard. The justification g given in that letter for the 
requested $6,605 price increase is as follows: 

“With reference to subgrade preparation being required on, the access road we 
find’ no contract specification requiring this work and therefore request a con- 
tract modification. of fifty cents ($0.50) per square yard to cover the cost for this. 
work as bid for other roadway subgrade preparation. : 

The contracting officer’s denial of the claim * ‘balled the appellant’s 
attention to the Unclassified Excavation (Section 1-04) and Imported 
Borrow (Section 1-05) provisions of the Construction Specifications. 
In particular, it was noted that Section 1-04 called for unclassified ex- 
cavation to be performed: in ‘accordance with Specifications R-E-1.° 
Portions of the latter specification state that (i) the Unclassified Ex- 

- cavation for Roads item ‘shall “consist of excavating and grading the — 
roadway, including gutters, ditches, parking areas, intersections, pri- 
vate entrances, and borrow pits,” and’ (ii) the: unclassified excavation 


yardage “shall be paid for at the contract price per cubic yard.” 


= ‘Payment: at the specified price ($1 per’ cubic yard in Coe’s con- 
_ tract) was to constitute, under Specification R-E-1, full compensation. 
for all labor, equipment, tools and incidentals rédttived to perform the © 
_ item, including “the preparing and completion of subgrade.” 2 
The ‘appellant’s counsel asserts that the contract provisions are 
“hopelessly complicated and ambiguous,” and that due to the defective 
contract specifications covering thesoil cement work Coe “was required 
to perform subgrade preparation on more than one occasion.” 
The contractor’s attempt to receive payment on a square yard basis 
under Section 1-06: (Subgrade Preparation) cannot. succeed, because 
in the first four lines of that Section its coverage is restricted to sub- 
grades on the “campground picnic and residential access roads, camp- 
site spurs, campsite loops, parking areas, and driveways. * That the 
Item 3, Appeal File. IBCA-687-11-67 has its own appeal file.. However, the hearing 
on October 9 and 10, 1968 was concerned not only’ with that appeal, but also Appeal No. 
IBCA-632—4-67. 
%8 Decision dated March 21, 1967. Item 8, Appeal File. 
81 The estimated quantity for unclassified excavation in the bid schedule was 9, 730 cubie 


yards. The appellant was paid for 10,721 cubic yards (Exhibit 8). 
38 Statement of the Contractor’ 8 Position dated March 21, 1968. 
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- exclusion of the main access road from the application of Section 
1-06 was not inadvertent is éstablished by the Contract Bid Schedule, 
which lists (i) an Unclassified Excavation item specifying that pay- 
‘ment is to be by the cubic.yard, and (11) items for- campground and * 
picnic roads, parking areas and the other project features described in 
Section 1-06 which contain specific references to subgrade: ‘preparation 
and payment by the square yard. The Board does not agree with the 
appellant’s: interpretation of the original specifications ‘concertied with 
excavation and subgrade preparation. Section 1-06 and its price of 
fifty cents per square yard do not apply to the main access road. 

’ In his post-hearing briefs the appellant’s counsel relied principally 
upon the contention that an additional sum is due in this appeal be- 
cause Coe was required to bring thes access toad to finished subgrade on 
aut least three occasions. 

'There'is no dispute that during the panied botijeai’ October 4, 1966 
and October 27, Coe was required to remove the in place ‘access road 
soil to the point that the road was “down to subgrade.” * Further, the 
Government counsel: concedes that there were additional quantities 
of borrow beyond the total that was paid for by the Gover nment, ‘and 
that such additional quantities were “hauled ‘subsequently a ‘the 
Contractor to replace sections of unacceptable processed soil cement 


which had been rejected by the Project Supervisor.” *° The Board — . 


finds, from a review of the entire appeal record; that the instruction 
given on October 27, 1966, by the project supervisor to Coe’s superin-" 
tendent was that all of thé imported borrow on a 600-foot stretch of 
- the access road was to be taken down to subgrade.* The giving of such. 
an order, applicable to the road area where soil cement work had been 
‘rejected would have been a logical and appropriate step at the time. 
The superintendent’s assertion that the order covered the entire length 
of the access road is supported by an entry in his diary; *? nonetheless, 
taking into account. the absence of a reason for removing all of the 
imported borrow material from the roadbed, and the fact that the 
Government’s principal concern on October oe was with the experi- 
mental work on the campground road, the Government’s position as to 
the reach of the order for removel of borrow is found to be the most 
credible. 

In one respect the expense of grading the imported borrow is al- 
lowable. When the equitable adjustment ordered by the Board in 
IBCA-632-4-67 (soil cement claim) is calculated, there should be - 
included the labor and aqnipment costs incurred during: the October 3 

8 Dr. 277, : 
- 40 Pages 15-16, Closing Brief for the Department of the Interior. 


Tr. 277, 
42 Detached page for October 27, 1966 stapled into Field Book, Exhibit 3. 
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+0 October 27 period thas. were aeeociated with obtaining a subgrade 
_ condition which would facilitate operations. in. which. the P and H 
_ machine was utilized; in addition, payment should be made for the 
-. additional quantities of borrow which have not: been paid for and are. - 
referred to in the Government’s Closing Brief (pages 15-16). 
The expense of subgrade preparation incurred. after abandonment 
of processing efforts with the P and H machines was part and parcel . 
of the complete cost of performance under the new soil cement method 
described by the Government in the October 28, 1966 contract modifica- 
tion.** Work considered by the Government. to te shaping of subgrade, 
or preparation or windrowing of the imported borrow material, may 
have been viewed by the appellant’s forces as bringing the road down 
to subgrade, Since after October 28 the appellant’s soil cement ac- 
tivities unquestionably were performed under specifications which 
had been changed radically in a number of respects, an attempt to 
isolate only. one phase of the modified work—the grading of the 
imported borrow. material—does not materially assist. the grading 
(preparation of subgrade) claim. 
The appellant has:made no direct complaint about the. over-all ex- 
‘pense of its soil cement work under the modified specifications, If 
additional grading of the material on the subgrade was needed for _ 


-.. accomplishment of the modified work, it may be that the expense of 


such grading was offset. by the fact that the October 28 modification 
eliminated the requirement for utilization of a single pass stabilizer or 

- mixing at a central plant. The appellant has not presented a complete 
account of the expenses incurred in-soil cement work under the modifi- 
cation.** The charge that the road was taken down to subgrade on three 
occasions unaccompanied by such an account is too general to support 
recovery of any grading expenses incurred after October 27. 

The subgrade preparation claim, in so far as it seeks recovery for 
additional yardage on the basis of a contract unit. price, is.denied; 
however, as has been indicated, this denial. shall not be deemed to 
preclude recovery under TBOA-639-4-67 of the costs. incurred in 
grading the access road. eee the period of October. 3 to October 27, 
1966 (inclusive)... 

Duan F. Biecris, Chairman. 


I CONCUR: - 
Suerman P, Roamans vv ember. 


4 Item 8, Appeal File in IBCA~632-4-67, 
: 4'The equitable price adjustment allowable for changed work should be determined on 
‘the basis of the difference between the work originally specified and the work as changed 
cand actually performed by. the. contractor. Bruce Construction. Corp.» ASBCA No. . 5932 
(August 30, 1960), 60-2 BCA par. 2797. 5 
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Mining Ocoupancy Act: Generally 
The Mining. Claims Occupancy Act. does not provide for the granting of re- 
lief to one who has occupied a claim. principally for the purpose of operating 
a business thereon and only incidentally as a residence. 


Mining Occupancy Act: Generally. 


An applicant. under the Mining Claims ee Act who attempts to rely 
upon. his possession of a claim which.has not been declared invalid or re- 
lnquished i is not entitled to any relief under the act. 

- Mining. ‘Occupancy Act: Generally 


An applicant under the Mining. Claims Occupancy Act is not entitled toa hear: 
ing as a matter of due process and will not be granted one where he does not 
allege any facts which, if proved, would entitle him to relief, ; 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Mrs. Freda Turner has appealed to the Secretary of the Interior 
from a decision dated May 15, 1968, by the Office of Appeals and Hear- 
ings, Bureau of Land Management, which affirmed a decision dated 
March 1, 1968, of the Sacramento land office rejecting her application 
under the Mining Claims Occupancy Act, 30 U.S.C. secs. fOEe 08 
(1964). 

‘Section 1 of the act Renee the Secretary of the Interior to convey 
to any occupant of an. unpatented mining claim “which is determined 
by the Secretary to be invalid” an interest up to a fee simple i in land ° 
in the claim. Section 1 also authorizes a like conveyance to a mining 
claimant “who, after notice from a qualified officer of the United 
States that the claim is believed to be invalid, relinquishes to the 
United States all right in and to such claim bic he may. have under 
the mining laws.” 30 U'S.C. sec. 701. 

Section 2 of the act defines a qualified ariplicatt who is. eligible for 
a conveyance under section 1 as a “residential occupant-owner” of val- 
uable improvements in an unpatented mining claim “which constitutes 
for him a principal place of residence” and.which he and his predeces: 
sors in interest were in possession. of for at least, 7 years Brior to rduly.23, _ 
1962. 30 U.S. C. sec. 702 (1964). 

Mrs. Turner filed her application on ‘September. 4, 1964, She named 
her claim as the Lucky No. 1, said it was located in 1948; and gave the 
volume and page of the county record in which. the. claim i is recorded. 
However, she also stated the claim was purchased from Jack Gilliam, 
that she gave him a down. payment i In 1947, but that -he* passed.away 
4 months later, giving, her the claim. She,said she had not filed:a peti- 


76 I. D. No. 6 
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tion for a statement from a qualified officer of the Department as to . 
whether he believed the claim to be invalid. She also did not say 
whether she had relinquished. the claim or mbeuion it had been de-. 
clared invalid. 

The land. office rejected the application on the ground that Mrs. 
Turner had maintained a bar-restaurant and other business enterprises. 
on the land since 1955, that her residential occupancy was incidental to 
the business, and that a Senate committee report on the Mining 
Claims Occupancy Act showed that it was not intended to apply to 
commercial property. The land office also stated that the Lucky No. 1 
claim was located on May 6, 1949, at a time when the land was with- 
drawn from mining location by three actions dating from June 8, 1926, 
to March 8, 1932, and that the claim was therefore void ad initio. The 
land office did offer Mrs, Turner a non-renewable special use permit for 
a period expiring December 31, 1969. ° 

Mrs. Turner appealed to the ‘Diseetor: Bureau of Land Management, 
giving several reasons for her appeal. One was that no consideration 
had been given to her equities, which were that she and her predecessor, 
John G. Gilliam, ‘had continuously occupied the claim since its loca- 
tion on November 1, 1923; that she had paid Gilliam market value for 
the property in 1947 or 1948; that both’ of them made concerted ef- 
forts to extract minerals foe the claim and she had done assessment 
work each year from 1949 to 1967; and that she was relying on. cus- 
tom and usage in her occupation aad improvement of the property. 
She ‘also contended that the land office decision was reached by im- 
proper procedural means, including the ‘fact. that material evidence 
was received by the adjudicating officer which substantially influenced 
his decision but none of which was set forth in the decision so that she 
had no opportunity to rebut it. She also complained. that’ she was not 
afforded an opportunity to be heard on her application and to present 
évidence on her behalf and that the land office decision was materially 
influenced by bias and prejudice against her. Mrs. Turner concluded 
with a request for a hearing “in order that she may present evidence 
upon issues of fact herein designated as basis for appeal.’ 

‘The Office of Aippeals and Hearings held that Mrs. Turner had best 
in ‘trespass since 1949 because her claim was void ad initio, that every 
material aspect of the withdrawals of the land had been set’ forth i in 
the land office decision, that her unsupported charge of bias and preju- 
dice could be ‘given. no consideration, and thalt she had failed to allege 
- any facts which, if proved, would entitle her to relief; therefore, her 
request for a hearing was denied. ' 

In her present’ appeal Mrs. Turner incorporates the reasons given 
for her previous appeal and asserts that they were not considered by, 
the Ofte of aa and Bote She ‘also requests an opportunity 
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“to present evidence concerning ne true nature and origin of her 
mining claim herein.” 

Two basic points are confused in Mrs. Turner’s appeal and: dis 
decision appealed from did not clarify them. The first relates to the 
status of the mining claim and concerns satisfaction of the require- 
ments of section 1 of the Mining Claims Occupancy Act, supra. The 
case file contains copies of two notices of location of mining claims. 
The first states that Mrs. Turner and Gus Fitzgerald located the Lucky 
No. 1 placer mining claim on May 6, 1949. The second shows that 
Walter A. Gilliam and J. G. Gilliam located the Oregon Placer Mining 
Claim on the same land on November 10, 1923. As we noted earlier, 
Mrs. Turner’s application gave the name of the mining claim upon 
which the application was based as the Lucky No. 1 and she identified 
the county record in which the location notice of that claim was re- 
corded. She erred only in the year of location, giving 1948 instead of 
1949, However, as we also noted, her application also referred to her 
purchase of a claim from Jack '@illiam in 19477. Obviously she was 
referring to the Oregon placer, located in 1923. 

Apparently Mis. Turner now wants an opportunity to show that she 

-is relying upon her purchase of the Oregon placer from Gilliam ‘in 
order to avoid the rulings that the Lucky No. 1 was void ‘ab initio 
because it was‘located on withdrawn land. But’ if she relies on the 
Oregon placer, she has vitiated her application. because section 1 of 
the act ‘permits a conveyance to' be made only to an occupant ofaclaim — 
which has been determined by the Secretary to be invalid or to a claim- 
ant who has’ relinquished his claim. The Oregon ‘placer has not been 
determined to be invalid and ‘it has not been relinquished by Mrs. 
Turner so her application must fall if it is based on that, claim. She 
can meet the’ requirements of section 1 only if she stands on the Lucky 
No. 1, which has been declared to be invalid. 

Assuming then that Mrs. Turner really wants to rely on the Lucky 
No. 1, we turn to the second point, which is whether she qualifies under 
section 2 of the Mining Claims Occupancy Act, supra. Here we are 
concerned. with the ruling below that it was not the intent of the act. 
to permit the conveyance of property used for-commercial purposes. 
This intent is plainly stated in the Senate committee report cited in the 
decisions ‘below. In its section-by-section analysis of the legislation, 
the Senate Committee on Tnterior. and Insular Affairs stated concern- 
ing section2: 

The use of the property for commercial purposes not conriested with previous: 
efforts to extract’ minerals, in'addition to residence, would not be covered by this: 
act, but a record of:use for garden-type- agricultural purposes would:be if: inci-. 
dental 'to regular residential occupancy. ‘The: establishment: of taverns, réstau- 
rants, stores, and ‘offices, for'example, is not intended to be regularized by this 
legislation: Where it is appropriate that such use be continued! upon invalid 
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Inining claims, the departments may use other authority available to them. 
Should experience indicate that there are commercial uses not relating to mining 
disclosed by the operation of this act and actions taken under the mining law, 
which cannot be adequately handled by existing law, the department may wish 
to analyze its findings and experience and report its recommendations to the 
Congress. S. Rep. No. 1984, 87th Cong., 2d sess. 6 (1962). 

This statement by the Senate committee makes it plain that the act 
was not intended to give relief to occupants of commercial property, 
and Mrs. Turner has not challenged this interpretation either in her 
appeal to the Director or in her present appeal. She is therefore 
conclusively barred from relief under the act because, by her own ad- 
mission, she commenced her business on the claim in 1955 and was | 
consequently operating it during the 7-year period preceding July 23, 
1962, when she was required by section 2 of the act to be occupying 
the lait only as a residence. 

Mrs. Turner bas alleged no other are which would qualify her 
for relief. Her asserted equities do not compensate for her legal de- 
ficiencies and her complaints about procedural irregularities are with- 
out substance. As for her request for a hearing, it may be noted, first, 
that the United States Court of Appeals for the Ninth Circuit has 
very recently held that an applicant under the Mining Claims Oceu- 
pancy Act is not entitled to a hearing as a matter of due process. 
United States v. Walker, No. 22,379 (March 27, 1969). Secondly, Mrs. 
Turner has not alleged the existence of any facts which, if substanti- 
ated at ‘a hearing, would entitle her to relief under the act. Her request 
is therefore denied. 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of. the Interior (210 DM 2.2A(4) (a); 24 F. R. 1848), 


the decision gs ae from is affirmed. 
Ernest F, ‘Hom, 


Assistant. Solicitor. 


* PARTIAL ASSIGNMENTS UNDER SECTION 30(a) oF THE MINERAL 
_ LEASING ACT 


Oil and Gas Leases: Asdeamarts or Transfers. 


. The term “legal subdivision” as-used in the proviso to section 30(a) of the 

Mineral. Leasing Act means a. quarter-quarter section. Consequently, the 

_ Secretary may not disapprove an assignment of a quarter-quarter section on 
the grounds that it is an assignment of only part of a legal subdivision. 


Words and Phrases 


“Legal Subdivision. ” The. tenn “legal subdivision” as used in ‘the proviso. to 
‘section 30(a) of the Mineral Leasing Act means. a quarter-quarter section. 
Consequently, the Secretary. may: not. disapprove an assignment, of a-quarter- 
quarter.section on the grounds that it is an aseiemunient ‘of. only. pert of a legal 
Subdivision. : : wok ys Se eth Nae dt Ao 
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M-36778 . . June 23, 1969 
To: Drecror, Bureau or Lanp ManacemMEnr. 


Supgect: Prorosep Direcrive ro THE State Director, AnasKa, Con- 
CERNING Om anp Gas Luases 1n Anza or PLO 1621. 


We have not approved your proposed directive on the partial 
assignment of oil and gas leases in the area of Public Land Order 
No, 1621 of April 22,1958 (23 F.R. 2637), because it is based on a 
misunderstanding of section 30(a) of the Mineral Leasing Act, as 
amended (30 U.S.C. sec. 187a). Section 30(a) grants an oil and gas 
lessee a right to assign all or a part of a “legal subdivision.” A “legal 
subdivision,” for purposes of section 30(a), is a quarter-quarter section 
(40 acres). To the extent that Public Land Order No. 1621 attempted 
to redefine the term “legal subdivision” and to restrict the lessee’s 
right of assignment, the order was ineffective. We are therefore return- 
ing your proposed directive to you for amendment in a manner con- 
sistent with this memorandum. 

_ Public Land Order No. 1621 opened to oil and gas leasing an area 
in northern Alaska.in which such leasing had been prohibited since 
1948. Paragraph 6 of Public Land Order No. 1621 provided that all 
offers to lease must describe the lands applied for according to the 
leasing blocks in the specified townships as shown: in the enclosed 
leasing maps. Those blocks were of 2,560 acres. each. Paragraph 6 
also provided that “Each of such leasing blocks will be deemed to be 
a legal subdivision, subject to the restriction on assignments of part 
of a legal subdivision as set forth in 43 CFR 192.140,” The regulation 
192.140 is now found at 43 CFR 3128.1. 

Section 30(a) of the Mineral Leasing Act authorizes an oil and gas - 
lessee to assign: his lease in whole or in part. That section provides 
that: | . 

* * * The Secretary shall disapprove the assignment or sublease only for 
lack of qualification of the assignee or sublessee or for lack of sufficient bond: 
Provided, however, That the Secretary may, in his discretion, disapprove an 
assignment of a separate zone'or deposit under any renee: or of a part of a legal 
subdivision. : 

The Secretary’s authority to eee the partial assignment of 
an oil and gas lease is strictly limited. He may disapprove the assign- 
ment only: (1) for lack of qualification: of the assignee or sublessee 
(2) for lack of sufficient bond; or (3) in his discretion, because the 
assignment is of a separate zone or deposit under any lease or of a 
part of a legal subdivision. The question presented by the proposed 
directive and discussed: in this legal-opinion is concerned ‘with only one 


110 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [76 LD. 


-of these grounds for disapproval, ie., the Secretary’ s discretionary 
power to disapprove an assignment henuse it is of only a part of a 
“Jegal subdivision. 

Tt seems quite clear that the intent of paragraph 6 of Public Land 
Order No. 1621 was to prevent the partial assignment of leases in 
the area by establishing, for the purposes of the Public Land Order 
No. 1621 area only, a special definition of the term “legal subdivision” 
as it is used in section 30(a) of the Mineral Leasing ‘Act, This intent 
is evident from the penultimate paragraph of the March 28, 1958, 
memorandum. of the Director of the Bureau of Land Mana pemant to 
the Secretary concerning the new Public Land Order. However, the 
question before us is not whether the Secretary intended to prevent 
partial assignments in the area of Public Land Order No. 1621 in this 
manner, but whether he had authority to do so. We believe that he 

was prevented from doing so by the provisions of the Mineral Leasing 
Act. — = 

Although section 30(a) of the Mineral Leasing Act grants the 
Secretary discretion to disapprove an assignment “of a part of a legal 
subdivision,” the term “legal subdivision” is defined nowhere in the 
statute. Moreover, at no point in the Congressional Committee reports 
on the. enactment of section 30(a) in 1946 is the term “legal sub- 
division” defined. This lack of specific definition is evidence that the 
Congress believed that it was dealing with a word of art and that 

- this term had a recognized meaning in the law which did not require 
repetition in every statute where it was used. We believe the Congress’s 
use of the term in this manner precludes an interpretation that the 
Secretary was granted discretion to create one definition of the term 
“legal subdivision” for assignments in one area and another definition 
for assignments in another aréa. We believe that the Congress intended 
the term to have the same meaning for all assignments in all geographic 

- areas, 

“In the Bureau’s Glossary of Public Land Terms, 1949 ae which 
reflects the practices of the period when section 30(a) was enacted, 
are found definitions of “legal subdivision,” “regular subdivision,” 
and “smallest legal subdivisions.” A “legal subdivision” is defined as: 

In a. general. sense, 4 1 ‘subdivision of a: township, such..as a. section, quarter 
section, lot, ete., which in authorized under ‘the public-land laws; in a strict sense, 
a regular subdivision. . 


A regular subdivision is defined as: 


Generally speaking,.a subdivision of a section which is an aliquot part of 640° 
acres, such as.a half section of 820 acres, quarter section of 160 acres, and quar- 
ter-quarter section of 40 acres. 


Finally, a smallest legal subdivision i is defined as > 


_Fer general purposes. under the. Public Land Laws; a dntpanuariee ace 
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As we have said, it is apparent that the Congress thought that it 
was using words of an ascertainable meaning when it referred to a 
“egal subdivision” ‘Nothing in the context. of the statute or in the 
legislative history indicates an. intent.to use the term loosely. Conse-. 

" quently, we should interpret the term “legal subdivision” in as stricta 
sense as possible. 

. In the strict sense of the Glossary definition a “legal sitbdiviaion” 
is a “regular subdivision,” and we may therefore substitute the term 
“reoular subdivision” for the term. “legal subdivision” in section . 
30(a). However, even the term “regular subdivision” does not have a 
precise meaning in the context of section 30(a). A regular subdivision 
may itself be composed of regular subdivisions, e.g., a half section 
which is composed of. quarter sections; but the Congress did not au- 
thorize the Secretary to disapprove an assignment of a regular sub- 
division merely because the tract.assigned is also a part of a larger 
regular subdivision. Consequently, it is evident that.the Congress, in 
giving the Secretary discretion “to disapprove an-assignment * * *- 
of part of a legal subdivision,” only authorized him to disapprove 
an. assignment when the assigned tract is of such a small size that it 
itself cannot be considered a “legal subdivision,” i.c., when the assigned 
tract is less than the smallest possible legal subdivision. Therefore, our 
interpretation of the statutory language is that, by its, reference 
‘to “a part of a legal. subdivision,” the Congress must have meant, 
what would be more precisely, termed “a part. of a smallest legal 
subdivision.” 

has been noted, the Glossury defines “smallest legal subdivision” 

“a quarter-quarter section.” This interpretation of the smallest legal 
cenbaivision as a quarter-quarter section is sustained in both judicial 
and administrative cases, It was so defined by the Supreme Court of 
the United States in Warren v. Van Brunt, 86 U.S. (19 Wall.) 646, 
652 (1878), where it was stated that “There is no legal subdivision of 
the public lands less than a quarter ofa quarter section, or forty acres, - 
except in the case of fractional sections.” This interpretation of the - 
term “smallest legal subdivision” has been the interpretation adopted 
in State courts. The Supreme Court of Kansas held that a requirement ° 
that each: legal subdivision. be separately appraised referred to.a-quar- 
ter-quarter section, except where for special reasons lots had been 
platted in irregular shapes. Hopper v. Nation, 96 Pac. 77 (Kansas 
1908). A similar position was adopted in Greenblum v. Gregory, 294 
Pac. 971 (Wash. 1930). This has been the customary. interpretation 
of the. Department of the Interior. State of: Arizona, 53 -I.D. 149 
(1930) ; Right of Land-Grani Railroad Companies to List Less Than 
a Legal Subdivision, 51 L.D. 487 (1926), as supplemented, 52 L.D. 
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254 (1928) ; United States v. Central Haie Railway Co., 49 LL.D. 250 

(1992). 

In view of this long Seni practice, there would seem to be little 
doubt that, when the Congress:in 1946 referred to a legal subdivision 
in the enactment of section 30(a), it was thinking of a quarter- quarter 
section. From this we must conclude that the proviso in section 30(a) 
gives the Secretary discretion to disapprove an assignment only when 
it is of a part of a quarter-quarter section. The Secretary may not by 
regulation, or by the issuance of 'a Public Land Order, deprive an oil 
and gas lessee of a right granted by statute. Therefore, paragraph : 
6 of Public Land Order No. 1621 was ineffective insofar as it at- 
tempted to restrict assignmentsto blocks of 2,560 acres. 

Tt should be emphasized that our interpretation of section 30(a) is 
that the Secretary may not disapprove an assignment of a quarter- 
quarter section on the grounds that it is an assignment of only part of 
a legal subdivision. In order not to be subject to disapproval, the por- 
tion of any lease assigned by a partial assignment must be composed 
of whole quarter-quarter sections; for example, an assignment of a 
quarter-quarter section and 20 acres of another quarter-quarter section 
would be subject to disapproval, because m6? 20 acres would be only 
part of a legal subdivision. 

. Parenthetically, it should be noted that, although a quarter- quarter 
section is ordinarily of 40 acres, if any patticular quarter-quarter sec- 
tion should be of more than 40 acres or of less than 40 acres, it would — 

_ still be the smallest legal subdivision for the purposes of section 30(a). 
It is not the precise acreage of the tract which governs; the controlling 
factor is whether an assignment is of one or more whole quarter- 

- quarter sections. 


‘Raymonp C. Courrsr, © 
Deputy Solicitor. 
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Coal Leases: and Permits: Leases 

Where.a coal lease’ was modified pursuant to seotion '8 of the Mineral Leasing 
: .Act. to include more than 2,560 acres and where the lessee subsequently 
applies pursuant to that section to add another 1400 acres, rejection of the 
ie application and cancellation. of the lease to the extent that it includes in 
‘excess of 2, 560 acres are ‘required in view of the fact that section 3 imposes 
a 2\560-acre limitation on the size of a modified lease ; the ‘acreage limitation 

‘': was not vitiated by the removal of a similar limitation in section 2 of: the 
oe eet ne the amendatory act of pa eae 31,1964. aes ae 
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Colowyo Coal Company has appealed to the Secretary of the 
Interior from a decision dated April 17, 1968, by the Chief, Office of 
Appeals and Hearings, Bureau of: Tana: Management, which affirmed. 
the rejection of its application to modify its coal lease Denver 034365 
and ordered it to show cause why its lease should not be canceled in 
part. 

The lease was issued on October 25, 1924, ana assigned to Colowyo 
effective May 1, 1946. Successive applications by Colowyo to modify 
the lease by the addition of contiguous lands were approved until on 
August 18, 1964, the lease included 2,324.73 acres. On October 29, 1965, 
Colowyo applied again to modify the lease by adding 1,400 acres. 
The application was approved and a modified lease was issued on 
March 11, 1966, for 3,724.73 acres. 

Then, on J aly 25, 1967, Colowyo applied for the addition of another 
1,400 acres to the babe hich would make the total acreage 5,124.78 
acres. This application, like the previous applications, was: referred 
to the Geological Survey for report. On November 27, 1967, the 
Survey reported that the lease then had in excess of 2,560 acres, which 
was more than the acreage allowable under section 3 of the Mineral 
Leasing Act, 30 U.S.C. sec. 203 (1964), and that it would not be to 
the best advantage of the United States to modify the lease. There- 
upon, in a decision dated December 1, 1967, the Colorado land office 
denied approval of the application, stating only that it was not con- 
sidered in the best interest of the United States to modify the lease. 
The land office added that its action was without. prejudice to 
Colowyo’s requesting that the land be offered for competitive leasing. 

Colowyo appealed ‘to the Director, Bureau of Land Management, 
pointing to its extensive production of coal under the lease and its 
heavy investments in the lease. It set forth economic justifications for 
adding. the land requested to its lease and said.that regulations of 
the Department indicated cts it was Santen to hold: at least 5 7120 
acres in its lease: 

Upon referral of the appeal to the Geological Sarvey: ihe Survey 
reported that it did not.question the reasons given by Colowyo for 
needing the additional lands to carry on.economic mining operations. 
It said, however, that: there was ‘a competitive interest: in the area 
involved and that the land should be offered for lease'at'oral auction. 
In its decision of April ‘17, 1968, the Office of. Appeals and Hear- 
ings held that the Department fad no. authority | to modify the lease 
because section 3 of the Mineral Leasing Act, supra, limits the size 
of a modified lease to 2,560 acres. The Office. held that’ the previous 
modification on .March 11, 1966, was unauthorized and ordered 
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Colowyo to show cause why its lease should not be canceled as to so 
much of the acreage added on that date as was in excess of ae 
acres. 

Tn its present appeal Colowyo contends that by changes in the 
Department’s regulations the acreage limitation on modified. leases 
has. been. eliminated. It asks therefore that its existing lease be left 
intact. It requests that its application for an additional 1,400 acres 
be approved to the extent of the acreage which is not the subject 
of competitive interest, which it understands is approximately 700 
acres. It asks the right to have the remaining acreage offered for 
competitive leasing. : 

- To understand properly Eolowyo’ s position it is necessary to look 
at several provisions of the Mineral Leasing Act.and the related regu- 
lations. Prior to August 31, 1964, at which time Colowyo’s lease com- 
prised 2,324.73 acres, cectigns 2, 3, 4, and 5 of the Mineral Leasing Act, 
30 U.S. G. sections 201, 203, 204, 205 (1964), provided in pertinent part 


as follows: 


Sec. 2. (a) The Secretary of the Interior is authorized to divide any of the 
coal lands * * * owned by the. United. States, into leasing tracts of forty ‘acres 
. each, or multiples thereof, and in such form as, in his opinion, wili permit the 
most economical mining of the coal in such tracts, but in no case exceeding two 
thousand five hundred. and siaty acres in any one leasing tract, and thereafter 
he-shall, in his discretion, * * * offer such lands * * * for leasing, and shall award 
leases thereon. by. competitive bidding or by such other methods ‘as he may. by 
general regulations adopt, to any qualified applicant. * * * (Italics added.) 

Sec. 3. That any person * * * holding a lease of coal lands * * * may,’ with the 
approval of the‘Secretary of the Interior, upon a finding by him ‘that.it will be 
for the advantage of the lessee and the United States, secure modifications of 
his * * * original lease by including additional coal lands * * *, but in no event 
shalt the total area embraced in such modified lease exceed in the aggregate two 
thousand five hundred and sixty acres. (Italics added.) 

Sec. 4. That upon satisfactory showing by any lessee to the Secretary of the 
Interior that all of the workable deposits of coal within a tract covered by. his 
or its lease will be exhausted, worked out, or removed within three years there- . 
after, the Secretary of the Interior may, within his discretion, lease ‘to such 
lessee an additional tract of land *.* * which, including the coal area remaining 
in the existing lease, shall not exceed two thousand jive hundred and siety acres, 
through the same procedure and under the same conditions as in case of an 
original lease. (Italies added. ) ; 

Sec. 5. That if, in the judgment of the Secretary of the Interior, the publie 
interest will be subserved. thereby, lessees holding under lease areas not ex- 
ceeding the maximum permitted under this Act may consolidate their leases 
through the. surrender of the originial leases and the inclusion of such areas in 
a new least of not to exceed two thousand five pandred and siaty acres of con- 
tiguous lands. ( Italies added.) 


The Departmental regulations in effect under these provisions were 
as follows (all in 43 CFR, 1967 rev.) : 


§ 3131.1 Acreage limitations. ; 
(a) * *. * @ permit or lease may not exceed 2,560 acres, * * * 
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§ 3182. 1-2 Leasing of additional coat deposits. 

(a) Under section 8 of the act * * *-a lessee may obtain ¢ a modification of his” 
lease to include coal lands * * * contiguous to. those embraced in his lease * * * 
but. in no event shall the area embraced: in such modified lease exceed.in the 
aggregate 2,560 acres * * *, : 

(b) Under section 4 of the act * * * upon satisfactory showing by the lessee 
that all of the workable deposits of coal within a tract.covered by the lease will 
be exhausted, worked out or removed within three years thereafter, an. addi- 
tional tract of land or coal deposit may be leased. * * * [The land or deposit] . 
will be offered for leasing as provided in § 3182.4-2.* If the applicant be the 
successful bidder * * * the additional lands may be included in a modified 
lease which ‘mast not exceed 2560 acres; otherwise, 2 separate lease may be 


issued, (Italics added.) - 

Po * Fe * * * * 
There was no regulation relating to the consolidation of leases. 
At is apparent that these statutory provisions and the. regulations 

were uniform in providing a 2,560-acre limit for leases, whether. the 
lease was an original or additional lease issued by competitive bidding, 
a modified Jease issued without competitive bidding, or a consoudered 
lease. 

The Soba in this case began when ‘some of the coal pioviaions 
of the Mineral Leasing Act. were amended on August 31, 1964, 78 
Stat. 710. As introduced, H.R. 8960, the bill that peas the law, 
provided simply for an amendment of section 27 of the act to raise 
the statewide acreage limitation on coal leases from 10,240 acres to 
46,080 acres. Thereafter it was amended by the House Committee on 
Interior and Insular Affairs to include an amendment of subsection 
(a) of section 2 of the act to strike out the language that a leasing 
tract must not exceed 2,560 acres in size. No amendment was made 
of sections 3, 4, or 5.of the act. The House committee explained the 
amendment of section 2(a) as follows: 

H.R. 8960, as amended by the committee, will authorize a person *.* * to 
take * * * coal leases or. permits covering up to 46,080 acres of public land in 


any one State, will remove the limitation on a single competitive lease * * *. 
Ed * * * . * * . * 

In reaching the determination to increase to 46,080 acres the. maximum acre- 
age limitation for the total of dll coal leases and permits within one State held 
by any person, * * * the committee determiried ‘that it would be illogical to 
restrict each.single coal lease or permit to 2,560 acres. 

The committee, accordingly, has eliminated the acreage ceiling for individual | 
coalleases * * *. : 

* * * Tn the case of jenbeawe the committee believes that the Secretary of the 
Interior should have greater flexibility in determining the area of individual 
‘leases but directs that, in determining such size; the Secretary shall take into 
consideration the area required for plant facilities and the physical conditions 
of the lands being leased including the thickness and density of the coalbed. * *.* 
(H.R. Rep. No. 1714, 88th Cong., 2d Sess. 2-3 (1964) (Italics added.). 


148 CPR 3182. 4—2. provides. that. lands to be leased ..will be offered for. lease by. com- 
petitive bidding. : ” 
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In reporting on a companion Senate bill, S. 2327, the Senate Com- 
mittee on Interior and Insular. Affairs stated that “Amendments 
adopted by the committee would remove the limitation on a single 
competitive lease, now 2,560 acres * * * (S. Rep. No. 1466, 88th 
Cong., 2d sess. 1 (1964) ; Italics added). It gave the identical explana- 
tion for the amendment that the House committee gave. 

This Department has been asked by the House committee for its 
views on the amendment. In a report dated nus 18, 1964, the Depart- 
ment said: 

The amendments * * * would (1) eliminate the present limitation on com- 
petitive lease size, which is 2,560 acres * * *, 

* * % r ‘ * : O* * 

With respect to the proposed amendment to permit coal competitive leasing of 
tracts exceeding 2,560 acres, we are not aware of any problems which have arisen 
in the past.* * * We believe that the amendment is desirable in. that it will 
afford flexibility when the need arises. * * * (H.R. Rep. No. 1714, supra 6; 
Italics added.) 

After the legislation was enacted, the Department set about amend- 
ing its coal leasing regulations. This was finally accomplished -on 
July 12, 1967 (82 F.R. 10652). Among the regulations amended was 
43 CFR 3182.1-2. Paragraph (a) of that regulation provides for the 
modification of leases pursuant to section 3 of the Mineral Leasing 
Act; paragraph (b) for the leasing of additional land pursuant to 
section 4 of the act. Both paragraphs had expressly provided, in 
accordance with the act, that the modified leases could not exceed 
2,560 acres in size. “The amendments of July 12, 1967, struck the 
Kmitation from: both paragraphs. 

_The only explanation of the change in section 3132.1-2 was con- 
tained in a memorandum dated April 7, 1967, by the Director of the 
Bureau of Land Management which tabulated the changes made by 
the various amendments to “conform the: regulations to present 
statutory law.” The notation for the change in ‘section 3132.1-2 was 
simply: “No limitation on Lease acreage within total allowable.” In 
other words, the amendments to section 3182.1-2 reflected the view 
that the 1964 amendment. to section 2(a) of the act, eliminating the 
2,560-acre limitation on leases issued competitively inder that section, 
also had the effect of amending sections 8 and 4 of the act to aprete 
‘the 2,560-acre limitation in those sections. 

It is the effect of this interpretation of the changes in itis april: 
‘tions. ‘that ‘Colowyo. rélies on—that: the Department has interpreted 
‘the 1964 act as eliminating the 2 ,560-acre limitation from section 3. 

‘We believe that this. interpretation of the 1964 act cannot be justi- 

fied. That ‘act: amended only: section 2 of the Mineral Leasing Act, not 








2 Perhaps Riko the ‘Umitation. in section 5 of the nel; nit, Gece: there has been no “regu: 
“lation pertaining to section’ 5, there’ was no occasion for-an amendment. # 
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sections 3, 4, or 5. That Congress had only section 2 in mind is evi- 
denced by the references in both the Senate and House committee 
reports to the fact that the amendment would lift the 2,560- -acre limi- 
tation on competitive leases. That is the manner of leasing provided 
for in section 2 although, by reference, it is also the manner of leasing 
additional lands provided by section 4. Clearly, it is not the method 
of leasing provided for by section 8 or section 5. A section 3 modifica- 
tion is effected noncompetitively and, of course, a consolidation of 
leases under section 5 involves:no élement: of competition. 

As a matter of logic and reason, an argument could be made oe 
the proposition that, if an ofiginally issued competitive lease may 
exceed 2,560 acres in size, there is no reason why a modified lease under 


section 8 should be restricted to 2,560 acres. It may not: make much. 


sense that, if the holder of such an original lease for, say, 6000 acres 
wished to modify it by adding additional acreage, he would have to 
relinquish or assign away enough of the original acreage so that the 
modified lease would not include more than 2,560 acres. 

- Nonetheless, even if it were more clear that the House and Senate 


committees thought that they were removing the 2,560-acre limitation _ 


from all coal leases, and intended to do so, the fact is that they did 
not amend sections 3, 4, or 5 but left those sections intact. That being 
the case, this Department cannot ignore the statutory language of 
those sections and.read the acreage limitation out of them. If there 
was an absolute inconsistency between these sections and section:2, as 
amended, if the amendment of section 2 would be completely defeated 
unless the acreage limitations in those sections. were. disregarded, a 
different, conclusion might be justifiable. But there is no such irrecon- 
cilable conflict between section 2 and the other sections, 

We must conclude therefore that section 3 remains intact*.and that 
any change in it 1s to be accomplished by the legislative process and not 
by unsound administrative fiat. It follows, as the decision below held, 


not only that Colowyo’s application for modification must be rejected | 


but that its lease must be canceled as to acreage in excess of 2,560 acres. 
This action does not prejudice the offering of the excess lands or of the 
additional lands for competitive leasing as provided: by section 2.. 
. Therefore, pursuant to the authority: delegated to the Solicitor by 
.the Secretary of the Interior (210 DM 2. ais (a); af E.R. 1848); 
the decision appears from is marred: 


Mrromarx, Manton, 
: Solicitor. 
2 This was the holding in Malcolm N. McKinnon, A-80778 (December 13, 1967), although 


it was reached without a consideration of the intent: and -effect of the 1964 legislation .and 
the 1967 amendment of the Department's regulations. 
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Contracts: Performance or Default: Acceleration—Contracts: ‘Construction 
and Operation: Government-furnished Property 
A contractor under a contract with the Bonneville Power Administration to 
 eonstruct a power substation is entitled to an equitable adjustment for con- 
structive acceleration where the evidence showed.:a late delivery of Govern- 
ment-furnished : steel for towers and bridges, a timely request for atime 
extension, a denial thereof, and an actual speed-up of the affected work. 
‘Under the standard Bonneville Power Administration Government-furnished 
property clause, a contractor is not entitled to delay costs for delay in deliv- 
ery if the Government made a reasonable effort to-secure delivery. However, 
‘tthe fact of delayed delivery may:serve to support a claim for equitable 
adjustment:.based upon a constructive acceleration. : 
Contracts: Performance or Default :.Acceleration—Contracts: Disputes and 
Remedies: Equitable Adjustments 
A. contractor is entitled ¢o an equitable adjustment for a constructive acceler- 
ation based upon the late delivery of Government-furnished rigid aluminum 
. bus where the contractor timely requested, and the Government denied, a 
time extension asking for good summer days the following year, for good 
summer days Iost due to the delay, and where the evidence showed that an 
essential operation in the installation of the bus was unusually vulnerable 
to adverse winlter weather. While a lack of a reasonable effort on part of 
. the Government to secure delivery of Government-furnished property may 
provide a basis for the Bonneville Power Administrator to allow ia contractor 
delay costs. under the Bonneville. Power Administration. Government-fur- 
nished property clause, such delay costs may not be considered by the Board 
in an equitable adjustment based upon a constructive acceleration. The 
equitable adjustment is limited to consideration of costs incurred ‘in. the- 
acceleration and not in the delay. : 
Contracts: Disputes and Remedies: Jurisdiction 


“The Board bas no jurisdiction to grant relief for an unreasonable: asiay in 
delivery ‘of Government-furnished property under: tle Bonneville Power 
‘Administration Government-furnished property clause, 


BOARD OF CONTRACT APPEALS 


This ppeak: arises: out of the performance of a. contract between 
Tyee’ Construction (Tyee) and Bonneville Power Administration 
(BPA) -for the construction of the Malin 500 KV substation situated 
on the California~-Oregon border. The contract, dated. May. 26,1966, 
was awarded to Tyee on a bid of $411,391.55, performance to be 
completed by February 19, 1967, or 250 days after the notice to proceed 
dated June 14, 1966. The total time for completion was subsequently 
extended by change orders to. July 22,1967. Tyee. claims entitlement 
to an equitable adjustment of either $102,310.27 on a total cost, basis, 
or $83,764.41 on an itemized basis for certain categories of costs in- 
curred after December 26, 1966, its planned substantial completion 
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date, until the final completion of the job. The theory of the claim i: is 
that a constructive acceleration and a constructive change resulted 
from the late delivery of Government-furnished materials or the 
delivery of defective Government-furnished materials, or both. 
Before developing the facts and law as they apply to the claim, 
the basic legal arguments of Tyee and BPA will be summarized. since 
the legal theories appear to have guided counsel in their development 
of the factual record and since we diverge from both Tyee and BPA 
in our analysis and decision. Tyee’s legal theory is attractively simple. 
The unreasonable late delivery of Government-furnished materials 
required a change in the method of performance and the time of 
‘completion, which 4 is a.constructive change. In addition, a constructive 
acceleration occurred because the late delivery entitled Tyee to time 
extensions which were both untimely granted and inadequate, with 
the effect of making Tyee trade good summer days for bad winter days. 
A third theory was added later.in Tyee’s post-hearing brief, that the . 
late delivery of incomplete sets of towers and bridges was a delivery 
of defective material, also entitling ‘Tyee to an equitable adjustment 
according to the Boards recent decision in the Appeal of Power City 
Construction and Equipment, Inc., (BCA-490-4-65 (July 17, 1968), 
15 LD. 185, 68-2 BCA par, 7126. Tyee broadly applies each theory to 
the whole sob, in support of the total claimed amount. 

_ BPA admits delivery of certain materials some time after their 
scheduled delivery, primarily steel towers, bridges, and rigid alumi- 
~ num bus, with certain minor items also being late. However, the late _ 
delivery was not the sole cause of Tyee’s additional costs connected 
with delayed performance. BPA defends also upon the basis .of con- 
tract language, Tyee’s lack of diligence in pursuing certain items 
of work, and upon its evaluation of the facts that Tyee was not ready 
for the material until it was delivered. That is, even if the delivery was 
behind schedule, it was not late in terms of Tyee’s readiness for it. 
BPA also filed a motion to dismiss on the ground that the claim is one 
for breach of contract and not within the Board’s jurisdiction. By 
opinion. dated J uly 19, 1968, the Board deniéd the motion. The denial, 
however, . was based upon the need to develop a record in order to 

answer the question—breach or change? u 

In our analysis of the record the. claim falls anne into four. 
parts (1) late delivery of steel for towers and bridges (2) late delivery 
_ of aluminum. rigid bus (3) late delivery of gravel, and (4) mhiscel- 
laneous. items. We shall discuss each part. separately and i in ‘doing so 
elaborate upon. the facts and the law. 


"es Late Dislaiery. of S tool: 


In padendus No. 1¢o the contract, dated May 1 10, 1966, an ear 
delivery date” of July 1, 1966 is given for “14 each Multi D.E. Tower 
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500 KV Body ‘B’,” and for “9 each Multi D.E. Tower 500 KV Bridge 
‘A’” ‘(Appeal file item 1). On May 27, 1966, at a preconstruction 
conference BPA informed Tyee of the then status of delivery of mate- 
rials. According to the Contract Shortage Report, dated" May. 25, 

1966, five towers and four bridges from Bethlehem Steel were due 
June 15,.1966, at the BPA materials yard at Dairy. Nine towers. and 
five bridges from Anchor Metals were due at Dairy on August 1, 1966 
(Appeal file item 3). Tyee prepared its construction schedule on BPA 
form.137 (Appeal file item 2), supposedly basing it upon the later 
‘information (Tr. 16-17), noting thereon that the Government- 
furnished steel was required on July 20,1966. 

It was Tyee’s intention to assemble ‘the steel at the same time that 
the concrete tower footings were poured and to proceed to erect: the 
steel after the footings had cured, working progressively from north 
to south through the site (Tr. 115). Steel, however, was not available 
in the sense that it could be assembled until Friday, September 9, 1966 
(Tr. 806). Eleven towers and six bridges were on hand at Dairy on 
August 23 (Tr. 301), but they could not be assembled until the plates, 
_ PAL nuts, and bolts arrived on September 9 (Tr. 306). Tyee immedi- 
_ately began hauling on Monday, September 12, and commenced assem- 
bly. Footings had been completed by September 1, 1966. Thus, even 
though Tyee had slipped by about two weeks on. their tower foot- 
ings, such slippage was without consequence because of the late 
delivery of steel. 

Tyee hauled out the available tower and bridge steel at Dairy 
between September 12 and 29. Three tower bodies were delivered — 
directly from the fabricator to Malin on October 4, and three bridges 
arrived at Malin on October 19 (Appeal file item 37 c). Assembly and 
erection of towers and bridges were completed on October 31, 1966 
(Exhibit A, Tr. 260). 

Tyee commenced to show its concern about Government- furnished 
materials in a timely fashion. On July 18, 1966, Tyee, by letter (Appeal 
file item 5) called attention to the fact that no steel was available, 
citing the Contract Shortage Report for availability dates of June 
15, 1966 and July 1, 1966. We point out that the latter date is in error; 
the two dates in the Shortage Report are June 15 and August 7, 1966, 
a difference of a month for the major part. of the steel. In a reply 
dated July 27, 1966 (Appeal file item 6), BPA denied any job delay 
caused by materials delay. 

By letter of September 26, 1966. (Appeal file item 7 ); Tyee requested 
a time extension of 51 days j in connection with the late delivery of 
steel. BPA replied on October 4, 1966 (Appeal file item 8), denying 
the request. The reply letter ‘pointed out that the matter could be 
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submitted for consideration by the “contracting officer.” + On Octo- 
ber 18, 1966, Tyee by counsel addressed a letter to the. contracting 
officer ‘(Appeal file item 11), requesting an extension of time of 82 
days from May 1, 1967, in order to perform the job in summer days 
as bid. The letter also Informed the contracting officer that counsel 
was prepared to advise Tyee that the Government had breached its 
contract, and in the absence of redress Tyee would close down on 
October 31, 1966, and seek compensation guantwn meruit for work 
done. The. Sontractihig officer’s reply of October 27, 1966 (Appeal file 
item 12), stated that an extension. would be granted if Tyee could 
establish that a delay occurred. After a meeting on November 1, 1966, 
Tyee was informed by letter of same date (Appeal file item 14) that 
a 51-day time extension with respect to steel would be recommended 
to the contracting officer. The time extension was granted finally on 
F ebruary 8, 1967 (Appeal file item 1). 

In our opinion the facts justify a conclusion of constructive accelera- 
tion with regard to steel assembly and erection. BPA was clearly late 
in delivery of the material. A time extension was timely requested 
and denied. Tyee actually increased its effort on steel assembly (Tr. 
67). The fact that the crash program to assemble steel was in part 
forced upon Tyee by the steel erection subcontractor’s schedule does 
not relieve BPA of responsibility. Had the steel been delivered on 
time the subcontractor’s schedule could have been met without extra 

effort (Tr. 22-24). If the time extension had been granted when asked 
for Tyee would have had the opportunity to make other arrange-— 
ments for tower and bridge erection. The granting of the time exten- 
sion of 51 days, whether it be viewed as granted on November 1, 
1966, the date of the conference, or on February 8, 1967, comes too 
late: It does not cure the earlier denial, since Tyee in the meantime 
had in fact made a greater effort than it-had planned for. The crucial 
fact is the denial of a time extension. By this act BPA signaled to 
Tyee that it was requiring Tyee to adhere to the original schedule. 
See, Hlectronic and Missile Facilities, Inc., ASBCA No. 9031 (July 28; 
1964) , 1964 BCA par. 4338. 

In arriving at, the amount to be paid Tyee on the steel assembly 
and erection acceleration no costs incurred after October 31, 1966, 
should be included, since that date marks the completion of steel 
assembly and erection (Exhibit A); nor can we authorize standby 
or delay costs, if any, related to steel assembly and erection since these 
are breach of contract damages beyond our jurisdiction to award. 
Since the record is bare of any proof on steel assembly and erection 

1Since BPA has not raised the issue of the authority of the signer of this letter to deny 


the request, even though he was not formally the ‘contracting officer,” we assume that the 
signer had authority to act for the contracting officer. 
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costs, this part of the claim is remanded. to the contracting - officer 
for appropriate findings. 

‘Tyee’s claim insofar as it is based upon late steel delivery i is broader 
than we have allowed. It claims a cost impact on the whole job re- 
sulting from the delay and acceleration of towers and bridges. The 
record does not reflect a cost impact subsequent to October 31 that 
can be clearly attributed causally to either the delay in steel delivery 
or the accelerated assembly and erection. 

’ Weare led to our conclusion as to the impact of the isiayed delivery 
of steel on the whole job by the testimony and exhibits of Tyee’s 
expert engineering witness, Mr. Richard A. Brown, who prepared 
and analyzed an as-planned critical path (Exhibit C and Appeal file 
Item 85), based on Tyee’s proposed schedule (Appeal file item 2) and 
Tyee’s actual times (not total elapsed times) spent in the performance 
of specific activities, such as steel assembly. Mr. Brown also prepared 
an as-built critical path diagram (Exhibit E and Appeal file item 36). 

As explained by Mr. Brown, the critical path is the longest con- 
nected series of activities from one end of the job to the other (Tr. 
149). The purpose of the as-planned critical path prepared for this 
case by Mr. Brown was to indicate that the job could have been 
performed within the time period scheduled by Tyee (Tr. 150), and 
substantially completed by December 26, 1966. In our analysis of the 
record, the as-planned critical path has at least two shortcomings with 
regard to steel. First, as an overall matter it does not appear to allow 
for contractor-caused delays. (Tr. 185). Second, as far as the steel 
assembly and erection sequence is concerned, it commences it too 
early. As pointed out above, the bulk of towers and bridges were 
shown as available on the Contract Shortage Report on August 1, 
1966. The critical path appears based upon availability dates con- 
tained in addendum 1. The addendum 1 dates are naturally more 
favorable to Tyee’s case, but its own evidence indicates that it had 
the Contract Shortage Report before it and used it in preparing its 
schedule on BPA form 187 (Tr. 16-17). We are not able to evaluate 
what effect it would have had upon the as-planned critical path had 
Tyee observed the steel availability dates more closely. We do, how- 
ever, accept the as-planned critical path even with its limitations as 
proving that the steel schedule prepared: by Tyee was not unrealisti- 
cally short. 

It appears on the as-planned critical path diagram that tower 
and bridge erection would restrain strain bus stringing and that in 
turn would have a restraining influence on the installation of rigid 
bus and connectors. The restraining influence of tower and bridge 
erection on strain bus stringing is obvious. The restraint of the latter 
on rigid bus installation appears more a matter of convenience than 
absolute necessity in getting the overhead work out of the way before 
setting up the rigid bus since the as-built critical path diagram in 
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frit one strain bis stringing coming after rigid bus saaealiation: 
There was. here disruption in the sequence of work. The question 
is, to whom is the fault for it to be ascribed. 
- There is no allegation or evidence that strain bus was late in delivery 
or unavailable. 3994 feet of Chukar was picked up by Tyee on Sep- 
tember 28, 1966 (Appeal file item 37c). Tyee alleges that it was 
delayed in stringing by two facts, (1) the absence of a tower outside 
the site to the south, to be erected by the Bureau of Reclamation 
(the TAHX tower), and (2) missing strain bus insulators. In our 
opinion, however, neither of these two facts will support Tyee’s con- 
tention that the fault for the disrupted sequence lies with BPA. 
The TAHX tower, to which Tyee was to string, was never erected 
during the life of the contract. Stringing to the tower. was deleted 
from the contract on or about May 1, 1967 (see Exhibit A, diary 
entry for 5/1/67). Mr. George Stewart, General Superintendent for 
Tyee, testified that he did not call the missing tower to BPA’s atten- 
tion until May 1967, when it was deleted (Tr. 48). Clearly, if. the 
tower was missing in May 1967, it was missing earlier. If Tyee had 
been on its own schedule it would have had to request deletion of 
the tower in September 1966 at the earliest (Exhibit C), or before 
December 26, 1966 at the latest (Tr. 18). The TAHX tower had to 
be deleted if Tyee was to finish any earlier than it did. Carlyle Brown, | 
_ head of BPA’s substation construction section, testified that the tower 
would have been deleted in November 1966, had Tyee desired it (Tr. 
249). It was not deleted earlier than May 1967, because Tyee never 
requested it (Tr. 282). 

The only evidence in the record as to missing strain bus insulators 
is Tyee’s diary entry of March 3, 1967 (Exhibit A), which stated 
“George Stewart called to get shortages listed on Bill of Materials— 
short 3 P.P.&L. P.T’s & 8 BPA litening (sic) arrestors (sic), and 
264 suspension insulators.” In his testimony regarding the diary entry, 
Mr. Al Anderson stated that they were just that much short of what 
was supposed to have been on the job at that time (Tr. 128). Carlyle 
Brown of BPA testified that there were no strain bus insulators 
missing that would be needed to complete the job. There was, however, 
some controversy over insulators for the TAHX tower, but insulators 
were available in the Dairy yard. The question of niaterial related 
only to.this last span to the missing TAH X tower (Tr. 253). Again, 
on cross-examination, Carlyle Brown stated that the only missing 
insulators were a string broken by Tyee during the course of installa- 
tion, which was replaced by borrowing from Pacific Gas & Electric, 
a co-tenant of the site, pending replacement from the Dairy yard (Tr. 
280-281). 

Standing alone, the statement that insulators were missing on 
vee ch 3, 1967, does not prove that such insulators were not available 
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in November 1966, had Tyee chosen to string strain bus then. Nor 
does it prove that dnstlaton were not available when Tyee actually 
did string the strain bus. In the absence of any evidence that Tyee 
requested unavailable materials in November 1966, and in view the 
irrelevancy of the missing tower, we are compelled to conclude that 
Tyee has failed in carrying its burden of proof that BPA was respon- 
sible for delaying the stringing of strain bus until the following 
spring. 
~ The record also indicates that BPA jude a reasonable effort. to 
secure timely delivery of tower and bridge steel. In terms.of Paul C. 
Helmick Company, IBCA-39 (July 81, 1956), 63 I.D. 209, 56-2 BCA 
par. 1027, the delay that BPA pneonntared:! in delivering steel was 
_ due to circumstances entirely beyond its control. 

According to the record BPA first became aware of ada’ in the 
fabrication of steel in April 1966 (Tr. 386). Bethlehem Steel had 
slipped. on its delivery from June 1 to June 15. In order to expedite 
Bethlehem’s delivery BPA waived plant assembly for inspection 
(Tr. 884). Bethlehem’s problems stemmed from the fact that a new 
fabrication plant had itself been delayed, overloading the production 

capability of their existing plant (Tr. 385). 
' Anchor Metals, the major supplier, had a delivery date of June 12, 
1966. By mid-April Anchor Metals had slipped a week (Tr. 397), in 
May, a month, by June, 5 weeks (Tr. 399). There was a problem over 
the late delivery of certain drawings by BPA to Anchor Metals, which 
eventually resulted in a time extension of 85 days being given the 
supplier covering the procurement group that included the towers and 
bridges. However, towers and bridges were not involved in the late 
drawings. The reason the time extension covered the whole group 
was because liquidated damages were assessed by group (Tr. 396). 
Certain inspection requirements were also waived for Anchor Metals. 
(Tr. 884-385). 

On May 27, 1966, the same day as the preconstruction conference, 
Anchor Metals called Mr. Raymond L. Hiersche, head of the BPA 
Pacific Coast inspection office, in charge of administering supply 
contracts. The call was in regard to other supply matters but Mr. 
Hiersche used the occasion to inquire about the Malin steel. He then 
learned that shipment would be made about July 23 (Tr. 399). 
Mr. Hiersche was not aware of the preconstruction conference (Tr. 
400). The Contract Shortage Report of May 26, 1966, upon which 
Tyee allegedly based its schedule, was apparently in its turn based 
upon earlier information on steel delivery than that which came to 
Mx. Hiersche’s attention on May 27. It should be noted, however, that 
the Contract Shortage Report calls for Anchor Metal steel to be due 
on August 1, 1966, a still valid date even considering what BPA, 
‘through Mr. Hiersche, could have been held to know as of May 27, 
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1966. Finally, it should be noted that BPA diverted steel to Malin 

from another substation to meet Tyee’s requirements (Tr. 301). 

Paul C. Helmich, supra, involved. construing a BPA clause on 
provision of right-of-way similar. in substance to the BPA standard 
Government-furnished materials clause 38-102-F contained in the 
present contract. The case held that if a reasonable effort was made to 
deliver the required right-of-way, the contractor was not entitled to 
additional compensation for delays in delivery. In Witzig Construc- 
tion Company, IBCA-92 (July 11, 1960) , 67 I.D. 278, 60-2 BCA par. 
2700, the holding of Helmick was applied to a case of alleged late 
delivery of. transmission line tower steel, disallowing the claim: In 
Witeig, BPA in fact: had delivered the tower steel before the con- 
tractor’s program as submitted to BPA called for it. With regard to 
steel we thus distinguish: here precisely between compensation. for 
delay, holding it not allowable because of BPA’s reasonable efforts, 
and an equitable adjustment for a constructive acceleration. See 
Montgomery-Macri Company and Western Line Construction Com- 
pany, Inc., IBCA-59 and IBCA-72 (June 28, 1963), 70 ID. 242, 1963 
BCA par. 3819. 

Even if we had found BPA/’s conduct unreasonable with regard to 
late delivery of steel and entitling Tyee to compensation for the delay 
under the rules of Montgomery- -Macr, supra, we would be without 
authority in the matter. This matter is more fully discussed below 
with reference to the late delivery of rigid bus. 


2. Late. Delivery of Rigid Bus 


In addition to steel, BPA was also late in delivery of rigid 
aluminum bus. However, the story as to rigid bus differs in many 
respects from that as to steel. The differences point up the reason 
why we are constrained to treat the various parts of the job separately, 
and not use the broad approach implicit in Tyee’s presentation. In the 
first place there are elements of unreasonableness in BPA’s handling 
of rigid bus deliveries. The question of time extension presents issues 
not only of timeliness but also of adequacy. The contractor’s own con- . 
duct on rigid bus installation requires evaluation as to contributory 
fault for added costs. 

“Addendum 1 to the contract does not specify an expected delivery 
date for rigid bus, but merely states that all other Government-fur- 
nished material is expected to be available as required. The Contract. 
Shortage Report of May 25, 1966, lists a rigid bus availability date of 
July. 1, 1966, at Ross warehousé. Tyee’s construction schedule. called 
for bus and connectors on July. 20, 1966, work to commence the same 
day and finish November 30, 1966. 


2 Since March 31,1966, the Board has been without the special authortty of-the Bonneville 
Power Administrator to settle all claims including those for breach of contract. 
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Four to five thousand feet of rigid bus were delivered to the job site 
on September 13, 1966 (Tr. 239). The second and last. shipment of 
about two thousand feet arrived on October 18, 1966 (Tr. 240). There 
‘were 12 misfabricated pieces, some of which were corrected by Tyee 
and some replaced by BPA on or about January 11, 1967 (Tr. 240). 
Tyee was paid $3,841 and given a 15-day time extension with respect 

to the misfabricated bus (Appeal file item 1, see Change Orders C 
and G). 

BPA did not supply the rigid bus on duly 20, because, i in the words 
of Carlyle Brown. (head of BPA’s substation: construction section) : 

In checking with the inspector, I had to make a decision ag to which puss to - 
fabricate first,* ‘prior. to the time that the buss was to be delivered, according to ~ 
their schedule.. We had another job. that was similar to it. I had to make a 
decision as to which buss to fabricate first. The other job had progressed to the 
point of where the buss was immediately needed. In checking with ‘the inspector, 
he said that if:they had the buss—I called him by telephone. He said if they had 
the buss, that they wouldn’t be—that they weren’t in a position to use it. Pred- 
icated on this information, of course, I requested our shops to fabricate the 
buss for the Grizzly substation prior to that at Malin...(‘Tr. 238-239). 

As in the case of the steel, Tyee had inquired as early as July 18, 
1966, as to the availability of rigid bus. (Appeal file item 5). Carlyle 
Brown replied to.this inquiry by ‘letter dated July 27,1966 (Appeal file 
item 6). The reply letter does not inform Tyee that BPA had already — 
decided to supply Grizzly job first. It simply states the conclusion of 
BPA that Tyee was not ready to install the bus. Tyee was not informed 
of problems with rigid bus delivery after its schedule had been 
submitted (Tr. 265). 

In support of BPA’s position the contracting officer in his findings 
of fact (Appeal file item 39) noted that as of September 10, 1966, the 
contractor had completed only 58 percent of the rigid bus pedestal 
footings and had not erected any of the pedestals themselves. However, 
we do not see how the situation as of September 10 can be ‘held to 
justity a decision taken more than 40 days earlier, and based upon the 
then existing situation at two job sites. As of July 20, according to Mr. 
Richard Brown’s as-planned critical path diagrams (Exhibit C and 
Appeal file item 35), Tyee would be 10 days into-excavation of tower 
footings and just commencing pouring of footings. According to the 
same diagrams no pedestals “would be expected to be erected. until 
September 27. BPA appears to have been in control of rigid bus 
supply, the critical factor being the capacity. of its. own, fabricating 
shop. On the face of the. record. it ‘made a unilateral decision, based 
upon its own evaluation. of the job. situation, to delay delivery of . 
material to the Malin site. 

The BPA effort on delivery of rigid bus contrasts with that as to 
steel. For steel, the anticipated delivery dates in the Contract Shortage 
Report wére still good dates in terms of information available to BPA 
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at the time notice to proceed was issued. As to rigid bus, however;. 
BPA. must ‘be held ‘to have known, at. the time notice to proceed was 
issued, both the capacity of its own fabrication shop and its other con- 
tract commitments. It. was reasonably foreseeable to BPA that rigid 
bus could be late in delivery for Malin.Factors of knowledge and 
foreseeability control. See Peter. Kiewit Sons’ Co., Ine. v.. Uaited 
States, 188 Ct. Cl. 668, 675-679 (1957). 
In its letter of September 26, 1966. (Appeal file item, 7): Tp also 
. requested a time extension of 82 days for late delivery of rigid bus, 
in addition to 51 days for steel. There was, however, one difference 
between the two requests (apart fromthe number of days). The 82- 
day request was coupled with a request: that it be granted from May 1,. - 
1967. Tyee’s reason ‘was that the late delivery would cause it to work. 
in winter, and good days lost. should be replaced by good days. The 
82-day request was denied (Appeal file item 8), then renewed. (Appeal 
file item 11), and again denied (Appeal file item 12). Reconsideration 
was requested. by letter of November 8, 1966 (Appeal file item 15), and: 
finally denied again on November 25, 1966 (Appeal file item 18). The 
last letter instructs Tyee that the 0 bus delay. was concurrent with 
steel delay as to which 51 days “was granted.” 

It is true that the delays in delivery were concurrent. But the relief 
requested was different. The unique feature of the requested time 
extension on rigid bus was dating it from May 1, 1967. It was essen- 
tially a request to close down work on rigid bus for the winter. As it 
turned out, Tyee worked through most of the winter on rigid bus. 
installation and, according to the record, under extremely difficult . 
conditions. Welding of the bus was particularly affected by weather 
(Tr. 59), and on this job bad weather commenced in November 1966 _ 
(Exhibit A, entry for 11/22/66). According to specificatin 4-1007, — 
all aluminum bus had to be welded by. the inert-gas-shielded metal arc 
welding method. If it was windy Tyee couldn’t weld, and windy days 
were frequent in February and March (Tr. 324). Shielding presented 
problems since the fumes from the weldingwere poisonous (Tr. 408- 
409). In view of these facts. the request of Tyee for a time extension 
to run from May.1, 1967, was reasonable, The 51 days granted on the 
steel were not adequate to compensate also for delay in delivery of 
rigid bus? Of. Urban Plumbing. and: Heating Co. v. United ear 
Ct. Cl. No. 70-67 (decided March 14, 1969) .. 

We are. thus led. to. conclude that a constructive abceleralion! also 
occurred with respect.to rigid bus installation. There is a late delivery 
of material, a » timely request for a reasonable. time extension, .a refusal 
va There is some evidence in the eeeted from which to infer that BPA was not willing to 
grant a-time extension from May 1, 1967, because of independent commitments ithad made 


to energize the substation lines om or about ee 15, 1967, and boa? electrical more could 
not be put off (Tr. 272-274). : : 
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of such request, and a consequent requirement for Tyee to work under 
difficult and:advérse conditions at a procedure more than. normally 
susceptible to bad weather. For such a constructive acceleration an 
equitable adjustment is in order. 

As with the equitable adjustment for constructive acceleration of 
steel assembly and erection we must also in the case of rigid bus accel- 
eration precisely delimit-the area of adjustment. There are two reasons. 
First, even though BPA acted unreasonably in delaying delivery of - 
rigid bus, we cannot include delay damages in our adjustment subse- 
quent to the withdrawal from the Board of authority granted BPA 
under section 2(£) of the Bonneville Project Act of August 26, 1937, 
as amended (16 U.S.C. sec. 832a(£), 1964 ed.). This provision was the 
basis of the Board’s award of delay damages in Paul Helmich, supra, 
and Montgomery-Macri, supra. Second, we find that Tyee itself was 
also at fault. and contributed substantially to the increased costs of its 
performance with regard to the installation of rigid bus. 

In view of Tyee’s insistence that footings and pedestal erection at 
no time held up the job,t we are at a loss to explain or understand 
why Tyee did not work on rigid bus installation, and in particular on 
welding, from October 26, 1966, to about January 3, 1967, a period of . 
69 calendar days. The weather during this period was better than it 
was later on into the winter. 

As previously noted, all rigid bus had been delivered os October 18, 
1966. An alleged lack of materials is without foundation. 

Tyee’s witnesses testified to the fact that the welder was sent to an- 
other job (Tr. 70, 104-105). Again, the welder appears to have been 
pulled off the job for some days in February 1967 (Tr. 75, 104-105), 
and from March 9 to April 18, 1967 (Tr. 74). By February even the 
few misfabricated pieces had bean replaced. Only three permissible in- 
ferences are available as to these large gaps of time in rigid bus instal- 
lation, one, delay in restraining activities, two, direct hindrance by the 
Governmerit in welding and installation, and three, Tyee’s own con- 
venience. The first inference is defeated by the fact that all rigid bus, 
except the. minor misfabrications, had been delivered by October 18, 
1966, and by Tyee’s own insistence that footings and pedestals never 
slowed the job. The second cause is not alleged or proved. We are left 
with the third. Just as BPA favored Grizzly over Malin initially in 
delivery of rigid bus, so Tyee favored another job over Malin in the 
use of its equipment and labor. 

The record does not permit. us to fix the amount of the suitable 
adjustment with any degree of fairness and precision. The cost records, 
necessary to distinguish allowable acceleration costs from ‘inallowable 
breach of contract items, are more readily available to Tyee and the 
contracting officer. In addition, both. have accounting assistance. Our 


4 Tyee’s Post- Hearing Reply Brief, pp. 16-17. 
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conclusions, however, dictate certain guidelines and principles to be 

followed. Standby and delay costs are not allowable. Costs incurred for 

Tyee’s convenience are not allowable. BPA should not pay twice for 

base contract work. The adjustment should be limited to costs reason- 

ably and causally related to rigid bus installation. Account should be 
taken of Tyee’s ownidelays. 

With these guidelines in mind we can review the items listed. 4 in 
Tyee’s post-hearing brief and point to some clearly not allowable, 
and indicate methods of handling others: 

1. First category equipment—pick-up truck and van trailer con- 
struction office. The total cost from December 26,1966, is not allowable. 
An acceptable prorated allowance could be based on the ratio of the 
dollar. value of rigid bus installation remaining to be done after 
December 26, and total dollar value of all work (including rigid bus 
installation) remaining to be done after that date. 

2. Second category—yard equipment. To the extent this equipment 
was used for rigid ‘bus installation after December 26, an allowance 
may be made based upon loss of efficiency. In the alternative, a pro- 
rating approach as suggested for first category equipment could be 
used. We question the inclusion of the trencher. It does not appear to - 
be a piece of equipment relevant to rigid bus installation subsequent 
to December 26, but to underground work. 

3. Third category—line equipment. This category of equipment is 
not related to rigid bus installation and is not allowable. Nor is it - 

- allowable as an item with regard to steel assembly and erection because 
of our findings and conclusion with regard to strain bus installation. 

4. Fourth category—the Heliarc welder. Tyee’s request is for 
damages for delay or standby costs prior to delivery of rigid bus. 
Although BPA under its special powers could take such costs into 
account, the Board cannot include them in an equitable adjustment. 
Tn addition, the move from. Wenatchee to Malin and back was aod 
to be for the convenience of Tyee and ‘is not’ allowable. | -: 

5. Payroll for supervisory employees. A prorated allowance may 
“be made for supervisory payroll subsequent to December 26 based 
upon the same ratio suggested for first category equipment. Payroll 
loading of .24.88 percent is” nea nanle Travel time mould also be 
prorated. : 

6. Miscellaneous direct dat to. the: 4ob.: Telephone: bill after 
December 26, two plane trips by George Stewart, electrical bill after 
- December’ 26, and extra per diem ‘and: travel expenses: of Clarence 
Stone may be prorated. Extra wages: paid after December: 26 on 
account of increase in -wage: soale are: elon nee as: ae are 
related to rigid bus installation. . 

7. Loss. of efficiency. Loss:of efficiotiy: of 50 we is per 
by the record and is allowable on wages clearly attributable to rigid 
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bus installation and on equipment used in rigid bus installation, 
including the Heliarc welder. However, in order to take into account 
Tyee’s own delays, all working days from October 26, 1966, when the 
Heliare welder or other essential rigid bus installation equipment was 
off the job for Tyee’s convenience, should be subtracted from the 
total available working days from October 26 until the completion of 
rigid bus installation and the loss of efficiency computed only on pay- 
roll and equipment costs for the days remaining. Payrolling loading 
and travel time may be added to labor loss of efficiency. The equip- 
ment rates used in Tyee’s post-héaring brief were. discussed at the 
hearing and appear to be acceptable to BPA (Tr. 344). 
~ °8. Overhead. An allowance may be made of 20 percent (see Tr. 
356-357) of the Sd apeneoy allowed on rigid bus installation, aes 
ing profit. 
9. Profit. A profit of 10 percent is allowable. 


3.. Late Delivery of Gravel 


Contract specification 4~1301 called for Tyee to spread yard surfac- 
ing material and yard road surfacing material. The specification stated 
‘that crushed rock surfacing material was stockpiled at the site and 
would be furnished by BPA. Form 187, the contractor’s schedule, 
requested the material as of August 30, 1966. The gravel was not 
stockpiled at the site. 
~ According to Mr. Carlyle Brown, there was a dispute between 
BPA and the private utility that had graded the site and was sup- 
posed to have stockpiled the surfacing over the material to be used. 
The dispute was resolved in November 1966, when a contract was 
issued to a vendor for supply and installation. A letter of Novem- 
ber 10,. 1966, informed Tyee that the crushed rock items were to be 
deleted from the contract. On November 29, 1966, the letter of deletion 
was rescinded, placing the matter back on the-same terms as originally 
contained in the contract. The reason given for rescinding the pro- 
posed deletion was the difficulty of coordinating the vendor’s installa- 
tion with Tyee’s work (Tr. 250-252). 

Gravel commenced to be delivered to the job site in February 
1967, and ‘Tyee’s subcontractor commenced to grade roads (See Ex- 
hibit A, diary entries for February 20-28). On. March. 1 and 2 gravel 
was being spread on roads (Exhibit A). Apparently specification 
4-1303 prohibiting the placement of surfacing material in snow, or 
on a soft, muddy or frozen subgrade’ was not applied to the base 
course for yard roads since that gravel was placed as it was delivered 
(Tr. 252), while the remainder was stockpiled. By letter of May 2, 
1967, Tyee requested a time extension of 30 days for surfacing the 
yard running from the contract completion date of May 4, 1967 
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(Appeal file item 25). BPA granted 49 days, running the contract 
out to June 22, 1967 (Appeal file item 1). 

According to the testimony of George Siewar it was Tyee’s inten- 
tion to spread road ‘rock during the early part of the contract, and 
spread the balance atthe end of the contract (Tr. 44). The tdea was 
to insure the mobility of equipment around the site in the event of 
rain (Tr. 44). 

It is our opinion that any claim based upon the late delivery of 
gravel must be dismissed as beyond our jurisdiction. In terms of 
the cases previously cited construing the BPA Government-furnished 
materials ‘clause this delay constitutes a breach of contract, if any- 
thing, because of the unreasonableness of the delay. BPA has pre- 
sented no proof of any attempt to exert any kind of reasonable effort 
to expedite delivery. There are no facts to support a constructive — 
acceleration, and it is too late i in the day to call a case of pure delay 
a constructive change.® 

The record shows, however, that there was a period during which 
the lack of rock could have adversely affected Tyee. Tyée’s attorneys, 
in their letter of February 10, 1967 (Appeal file item 23), refer to 15 
days lost because of deep mud conditions that might otherwise have: 
been alleviated by some gravel. Such adverse effect could have existed 
from January 3, 1967, when Tyee again commenced rigid bus installa- 
tion, until the end of February, when roads were graded and graveled. 
Added costs associated with such adverse effects may, however, be . 
duplicative of adjustments already allowed with respect to rigid 
bus installation. Our findings, however, do not preclude BPA from 
- exercising its special authority to settle claims sounding in breach 
' of contract. . 

4. Miscellaneous Liems 


In its claim Tyee also lists several minor items as deayne com- 
pletion of the work. These are (1) disconnect switches (2) delivery. 
of plans for. power circuit breaker 47E conduit (3) 90° elbows for 
hydraulic systems on switches (4) Teflon toupe (5) fatal! brackets, 
and (6) control wire. 

The facts as to delivery of disconnect switches are not clear. Tyee’s 
counsel proposed. a stipulation on-date of delivery (Tr. 35), but it 
does not appear to have been accepted. The proposed stipulation 
had 3 switches arriving on September 7, 1966, 2 on October 17, 4 on 
October 24, 2 on February 3, 1967, and 1 on May 3, 1967. There 
is no proof in the record as to how the delivery of switches delayed 
~ the job. or affected costs, 

The absence of plans for PCB 47 conduit was called to BPA’s 
attention on November 11, 1966. They were delivered on N ovember 22, 


5 See eg. Allison é Haney, Inc., IBCA-642-5-67 (February 7, 1968), 68-1 BCA par. 6842, 
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1966 (Exhibit A). The 90° elbows to go with the disconnect switches 
were delivered on January.15 and January 18 (wrong kind and were 
reordered), the Teflon tape on January 10, 1966 (Exhibit A). It took 
one-half man-day to install the elbows (Tr. 281). Floodlight brackets 
were delivered on January 30, 1967 (Exhibit A). An 8-day time 
- extension was granted as to the floodlight brackets (Appeal file item 
1). There is no proof in the record as to how any delay in the delivery 
of these items delayed the job or affected costs. 

The appeal is dismissed as to any claim based upon late delivery of 
these miscellaneous items. 

Our conclusions with respect to the claim require us to reject Tyee’s 
argument for 2 total cost approach. A total cost adjustment is not 
appropriate in ‘a case where there is a large area of contractor delay, 
since the approach assumes all the fault to lie with the Government. 
Further, Tyee has demonstrated its ability to segregate its costs in 
its alternative presentation of its claim. See Wunderlich Contracting 
Co. v. United States, 178 Ct. Cl. 180, 198 (1965). 

Tyee argues for a synergistic effect of all the delays in disrupting 
the job and also characterizes late delivery of component parts of 
steel as a delivery of defective material. On these premises it asks 
_ for compensation for job disruption, citing Power City Construction 
and Equipment Co., supra. Two things stand in the way: the proof 
does not support such an all-encompassing view, and Power City is 
not applicable. In Power City there were facts present which are 
absent here (1) there was a major misfabrication clause in the Power 
City contract providing for an equitable adjustment (2) there was 
major misfabrication in fact. (3) the Government in effect admitted 
liability in change orders giving money adjustments, the dispute was. 
over amount, and (4) the disruption and added costs were causally 
related to the major misfabrication. We cannot in this case go so 
far as to convert'a matter of delayed delivery of materials into a 
defective materials case, particularly when the contract contains no 
provision ‘allowing equitable adjustment either ‘for “defective” or 
“misfabricated” material, ‘or for-delay. Nor is the causal relationship 
between BPA’s late delivery of steel, rigid bus, and gravel, and sub- 
sequent: events so clear and’ ‘ancomplicated by Tyee’s own delays that 
‘we can assign all the responsibility to BPA. Our analysis of the steel 
and rigid bus delays shows that: ieee Eee eet for ‘delay 
and disruption it in 1 the pirate 


ag Pe 7 Sad 


_. 1, The appeal is sustained and remanded to the contracting’ officer 
to work out the amount of ‘an equitable adjustment for’ constructive 
accelerations resulting from late deanery of steel ‘and’ pc bus‘ ac- 
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cording to the guidelines and within the limits set out in this 
opinion.® 
2, The appeal is dismissed as to all other matters. 


Rosert L. Fonnzr, Member. 
Iconcor: 


Suerman P. Kimpatn, Member. 


VERNARD E. JONES 


A-30975.. Decided Fume 30, 1969 


Alaska: Homesites—Settlements on Public Lands 


Rights to public land in Alaska may be acquired through settlement upon, 
and occupancy ‘and improvement of, land as a homesite without prior 
approval of the Bureau of Land Management, but the filing of a notice of 
location of settlement in the appropriate land office is required in order 

_ to receive credit for any occupancy or use of land; however, ‘the filing does 
not in itself establish any rights in a settler but serves only as notice that 
such rights are claimed, and the acceptance of a notice of location, for 

. recordation .by a land office is not a bar to a subsequent finding that no , 
rights were established in the attempted settlement. 


Alaska: Homesites—Act of June 8, 1906—Settlements on Public Lands— 
Withdrawals and Reservations: Generally. 

The Antiquities Act.of June 8, 1906, which authorizes the reservation by. 
Presidential. proclamation of public lands containing historic landmarks, 
historic and. prehistoric structures and other objects of historic or scientific 
interest and which authorizes ‘the issuance of permits for archaeological 
exploration does not itself effect. a, withdrawal of any lands from. the 

. operation of the public land laws, and. the fact that land contains objects 
‘of possible historical or scientific interest or is.included in a.permit does 
not create a withdrawal of the land which constitutes a proper basis for 
refusing to accept for recordation a notice of location of a homesite claim 
on such land.in Alaska. 


APPEAL FROM ‘THE BUREAU OF LAND MANAGEMENT i 


Vernard E. Jones has appealed to the Secretary of the Litarior 
from a decision dated March 18, 1968, whereby the Office of Appeals 
and Hearings, Bureau of Fauld Management, affirmed a decision of 
the Bureau’s Alaska State Office vacating an earlier decision which . 
acknowledged. his, notice of location. of a homesite claim. and holding 
the notice of location to:be. unacceptable for recordation.1 





“e ‘Insofar as the special Bonneville authority i is “not utilized. ° : 

1In the same decision-the Office of Appeals and Hearings.affirmed a decision of February 6, 
1968, whereby the Alaska State Office held the notice of location of a homesite claim on 
adjacent land in the same section, Anchorage AA 346, ‘of Hollis B; Justis to be unacceptable 
upon:the same grounds. relied: upon in refusing: recognition of appellant’s claim: -Justis did 
not appeal from the Bureau’s decision, and the decision has become final as to him. 
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On July 22, 1966, appellant filed his notice. of location, Anchorage 
AA 85, pursuant to section 5 of the act of April 29, 1950, 48 U.S.C. 
sec, 461a (1958), describing therein, by metes and bounds, a tract 
of land in unsurveyed sec. 6, T. 2 N., R. 28 W., Seward Mer., Alaska. 
Appellant stated in his notice that settlement was made on J uly 17, 
1966. On September 20, 1966, the Anchorage district and land office 
acknowledged appellant’s claim, stating that: 


Our records show that the lands are subject to settlement or occupancy. Your 
notice of location is therefore recognized as of the date filed. 


On October 20, 1966, Joseph McGill and Grant H. Pearson, members 
of the Alaska State legislature, protested to the Director, Division 
of Lands, State of Alaska, against allowance of appellant’s homesite 
claim, asserting that: 


The location where his homestead is staked in [sic] on the old Russian Church 
that was built in 1896. The old Indian graveyard is located near this church and 
‘is also on the area staked. j 

It is very important that these Historical remains be protected and we highly 
recommend that this homestead be disallowed. 


The matter was referred to the Bureau of and Management where 
it was treated as a protest. By a decision dated February 6, 1968, the 
State Office vacated the acknowledgment of appellant’s claim, and 
it declared appellant’s notice of location of settlement or oorupaney to 
be unacceptable, after reporting that: 


A field investigation shows that the subject lands are wit the ‘old Kijik 
Native Village which contains the ruins of an old Russian Orthodox church, 
archaeological deposits, and between two and three hundred Native graves. 

Jurisdiction over ruins,” archaeological sites, historic and prehistoric monu- 
ments and structures, objects of antiquity, historic landmarks, and other objects 
of historic or scientific interest, shall be exercised, under the act of June 8, 1906 
(84 Stat, 225; 16 U.S.C. 481-483), by the Secretary of the Interior over all lands 
owned or controled by the Government of the United States, which are not 
under the jurisdiction of. the Secretary of mericuilire or the Secretary of the 
Army. ; 

% * * & * * % 

Additionally, Public. Land. Order 2171, dated August 8, 1960, provides that 
public lands. customarily used by Indians, Eskimos, and Aleuts as burial places 
for their dead are withdrawn from all forms of appropriation. under the public 
land laws and_ reserved. under the jurisdiction of the Secretary of the Interior 
as cemeteries for use in connection with the administration of the affairs of the 
Natives. 

The order is effective immediately with ‘respect ‘to. those ‘native cemeteries 
delineated. as such on the: plat of survey, and as to others upon the filing of an 
accepted plat of survey designating an area as a:cemetery. 


In appealing to the Director, Bureau of Land. Mannose. er 
lant asserted that he-actually settled on the property on May 17, 1966, 
that he spent six months: ‘there in. 1966, that he cut logs for.a cabin by 

hand and.floated them down the lake to the:cabin site to build a cabin, 
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and that, at er expense, he had completed his cabin prior to the 
State Office’s decision of February 6, 1968. He: denied that he was 
destroying grave markers as had bea reported, asserting that when 
he “finally found the few very old crosses” he “put them in an upright 
position with: the intention of putting a wire around this.small area.” 
He also denied the accuracy: of reports that there are 200 to 300 graves 
in the area, estimating that “there would be at the most six or ten,” 
and he stated that any archaeological findings or objects of antiquity 
on the land had been “sought after and dug for by the people from 
the University of Manatoba [sic].” He also criticized the Bureau for 
waiting nearly two years after the filing of his notice of location before 
‘determining that the notice was not acceptable, and he requested a 
hearing to ascertain the facts of the case. 

In affirming the action of the State Office, the Office of Appeals and 
Hearings observed that the land claimed by appellant was not sur- 
veyed at the time of his settlement,? that, normally, it is not until after 
lands have been surveyed that objects:on the ground are identified - 
and noted on Bureau records,.and that those who make’ settlement 
‘claims on unsurveyed lands must assume the risk that the lands are 
‘unreserved. The Office of Appeals and Hearings found that a report 
from an assistant professor, Department:of Anthropology, University 
of Manitoba, stated that archaeological studies were carried. out’ in 
the area of appellant’s claim between June 15 and September 1, 1966. 
It further observed that a report from a Bureau of Land Manage-. 
ment natural resources specialist, dated June 12, 1967, indicated that 
the allowance of appellant’s homesite would be incompatible with the 
protection and preservation of the archaeological and historical values 
of the Kijik site and recommended that the claim be rejected in accord- 
‘ance with the provisions of the Antiquities Act of 1906, 16 U.S.C. 
sec. 431 e¢ seg. (1964). The provisions of the act and of the Depart- 

mental regulations thereunder (43 CFR, Part 3), the Office of Appeals 
and Hearings held, made it unmistakably clear that even injury to 
antiquities may be severely punished, and it-concluded that the deter- 
mination that homesites were incompatible with the 1906 law was 
correct. At the same time, it denied appellant’s request for a hearing, 
finding that, in view of the unequivocal language of the 1906 ae no 
uséful purpose would be served by a hearing. 

- In appealing to the Secretary, appellant contends that the Bureau: 
of Land Management, having been fully advised of all the facts, 
allowed him to file on the land in question and should now be estopped 
from taking any action to prevent him from obtaining a patent, that 
there have.been, in fact, no graves officially. established on the property 
but only the location of five orsix old crosses, that the only right of the 


“2'So far as the record discloses, the land femains unsurveyed at this date. Seo 
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United States to withdraw this land from the public domain would be 
under Public Land Order No. 2171, which withdrew public lands for. - 
the protection of Indian cemeteries, and that the refusal of the United 
States to issue a patent at this time would deprive appellant of prop- 
erty without due process of law. Again, appellant requests that the be 
granted a hearing or an opportunity for oral argument. 

The reasons offered by the Bureau for its action in this matter and 
the reasons advanced by appellant for his appeal from that action sug- 
gest some misapprehension on the part of both parties with respect to 
the nature of a notice of location or settlement in Alaska andthe effect 
of its filing in a land office. Both parties appear to have viewed appel- 
lant’s notice of location as the equivalent of an application for land 
which, in the view of the Bureau, was subject to rejection upon a deter- 
mination by that agency that the land applied for should not be dis- 
posed of in the manner contemplated in the filing of the notice and 
which, in appellant’s view, upon its approval by. the land office, author- 
ized his entry upon the land. Such is not the nature of a notice of 
location. 

Except in Alaska, appropriation of, or entry upon, hs public 
domain under the nonmineral public land laws is authorized only — 
after application has been filed, the land applied for has been classi- 
fied as suitable for the desired usage, and entry has been formally 
allowed. A determination by this Department that a tract of land has 
a greater value for some use other than that proposed by an applicant 
constitutes sufficient grounds for rejection of the application. In~ 
Alaska, however, such a determination is not a prerequisite to settle- 
ment upon the public lands. If land is vacant and unappropriated, 
that is, if no prior rights have been established and if the land has not 
been. withdrawn’ or otherwise closed: to operation of the public land 
laws, any person who is qualified to enter under those laws may, 
without seeking or obtaining permission from the land office, occupy 
or settle on a tract of land.and, through comphance with one of the 
applicable laws, establish in: himself rights in the land which will 
ultimately entitle him to receive patent to the land. It is immaterial 
in such a case that, in the view of the land office, the land may have . 
greater value for some other purpose and that it may be, in fact, 
wholly unsuited to the type of settlement or occupancy that was made.* 

‘Although prior approval by the land office. is not needed in order to 
settle upon land in Alaska, a settler is required by the act of April 29, 
1950, 48 U.S.C. secs. 371, 461a (1958), within 90 days after settling 
upon land, to file in the appropriate land office ‘a notice of location or 
settlement. The purpose of such notice is to provide the land office with | 

® The Classification and Multiple Use Act of September 19, 1964, 48 U.S.C, $§ 1411-1418 
(1964), vests. the Secretary of. the.Interior with a temporary authority to classify public 
lands, including those in Alaska, for certain ‘types of disposal or retention, pursuant to 


criteria stated in the act. The statements made in the text above are to be read with this 
qualification in mind. 


gone 
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information. needed for the administration of public jane and to allow 
the settler to receive credit for his occupancy and use of the land, the 
statute expressly providing that, unless notice is filed in the time 
and manner prescribed, credit will not be given for occupancy main- 
tained prior to the filing of notice of location or an application to pur- 
chase. The filing of a notice of location, however, does not. establish 
any rights in land, the establishment of such rights being entirely 
dependent upon the acts performed in occupying, possessing and im- 
proving land and their relationship to the requirements of the law 
under which the settler seeks to obtain title. See Anne V. Hestnes, 
A-27096 (June 27, 1955) ; Loran John Whittington, Chester H. Cone, 
A-~28823 (August 18, 1961); Albert L. Scepurek, A-28798 (March 27, 
1962). , 

The actual appropriation and occupancy of inne generally are 
accomplished facts at the time a notice of location is filed. Thus, the 
acceptance of a notice of location for recordation is not the allowance 
of an application for land but is, in reality, nothing more than the ac- 
knowledgement that the initiation of settlement rights as of a partic- 
ular date has been claimed and a noting of the land office records to 
reflect the existence of that claim, and the acceptance for recordation 


of a notice of location is not a bar to a subsequent finding that, in fact, 


no rights were established in the attempted settlement. See Charles G. 
Forck et at., A-29108 (October 8, 1962). It is clear, then, that the 
acceptance of appellant’s notice of location for recordation on: Sep-- 
tember 20, 1966 did not preclude a later determination that the land 
which appellant claimed was not open to entry and that no rights were 
established by his settlement on the land. 

The Department has provided by regulation (43 CFR 2233.9-2(e)) 
for the return of the service charge required for recording a notice 
of location where the notice is not acceptable for recordation because 
the. described land is not subject to the form of disposition specified 
in the notice, and the Department has held it proper to reject a notice 
of location where the establishment of rights by the alleged settlement 
is barred by the existence of prior rights in the same land or the un- 
availability of land for the particular type of entry attempted. See, 
e.g., Anne V. Hestnes, supra; Eugene T: Meyer, A-27729 (Decem- 
ber 17, 1958) ; Hdward W. Harrington, A-27823 (June 15, 1959); Bes- 
ste G. Stovens, A-28039 (August 25, 1959); Charles G: Forck et a, 
supra; William R.C. Croley, A-30678 (May 11, 1967). 

The action of the State Office in vacating its earlier’ sicistiaie of 
applicant’s notice of location and in declaring: the notice to be unac- 
ceptable was proper, then, if, at the time of settlement, the land ‘was 
closed to such settJement. We turn now to an examination of the prem- 
ises “for: the ‘Bureau’ 8 “determination: that the aces was” coed to 
settlement: oo ; 
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As previously noted, the State Office based its conclusion that the 
land in question was not subject to settlement upon the findings that: 

(1) The land contains ruins, archaeological deposits and graves 
which are protected by the Antiquities Act of June.8, 1906; and 

(2) Public Land Order No. 2171 of August 3, 1960, withdrew from 
all forms of appropriation under the public land laws public lands 
which were customarily used by Indians, Eskimos and Aleuts as burial 
places for the dead. 

The Office of Appeals and Hearings discussed only the first. find- 
ing; we commenice with an analysis of the second. 

As the-State Office found, Public Land Order No. 2171, 25 FR. 7. 588 
(1960), withdrew “tracts of public land in Alaska sustomarily used 
by Indians, Eskimos, or Aleuts as burial places for their dead” from 
all forms of appropriation under the public Jand laws, and it provided 
that the withdrawal should be effective 
immediately with respect to those native cemeteries in Alaska which are delin- 
eated as such upon the approval and accepted plats of survey, and with respect 
to other native cemeteries in Alaska; upon the filing in the Land Office having 
jurisdiction of the area; ofan. accepted plat of survey designating an area as 
a cemetery, and. the notation thereon of the character of such cemetery as a 
native cemetery, 

The record. clearly indicates that no ‘lat of survey has eek filed 
which delineates any native cemetery on the land in question. Thus, 
we cannot conclude from the: present record: that the land was with- 
drawn, under. Public-Land Order 217 Li on July:17, 1966, my appel- 
lant initiated his settlement. 

. ‘Turning then to. the.other basis for setae i: ieee appellants 
notice, section 2 of the act of June 8, 1906, 16 U.S.C. sec. 431 (1964), 
authorizes the ‘President. of the United States, in his. discretion, “to 
declare. by, public, proclamation historic. landmarks, historic and pre- 

- historic. structures, and other objects. of historic or scientific interest 
that are situated upon the lands owned. or controlled by the Govern- 
ment. of the United States:to be national monuments”: and to “reserve 
as a. part thereof parcels of land, the limits of which in all cases shall 
be confined. to:the smallest area ‘compatible with the. prCEee care and 
management: of the objects.to be protected.” . 

. Sections 3 and 4 of the act, 16. U.S.C. sec. 439 (1964), provide for 
the: granting of permits. “for the examination of ruins, the excavation 
of, archaeological sites, and: the gathering of objects.of antiquity” 
and for the publication of rules and: regulations by the heads of the 
administering governmental serniee for the purpose of carrying out 
the provisions.oftheact... . . 

Section.1 of the act,.16. US. C. sec. 433 (1964), makes it ¢ a, crime, 
punishable. by: fine. and . imprisonment, to “appropriate, . excavate, 
injure, or destroy any historic or prehistoric ruin-or. monument, or any 
object of antiquity, situated on lands owned or controlled by the Gov- 
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ernment of the United States, without the permission of the Secretary 
of the Department of the Government having jurisdiction over the 
lands on which such antiquities are situated.” 

Section 2 of the act is the only section whiich on its face speaks of a 
reservation of lands but it provides for: accomplishing this by a Presi- 

dential proclamation designating the reserved land as a national monu- 
ment. This, of course, has not been done here. 

As for sections 1, 3, and 4, nothing in the express Isiiguiage of those 
sections has auyihine to do with the reservation of lands. Can it be - 
implied that they effect. a reservation of lands containing historic 
ruins or objects of antiquity ? We think not. 

' The Antiquities Act was the subject of a Solicitor’s opinion dated 
February 1, 1928, 52 L.D. 269, which considered several questions: 
raised by the Department archaeologist. One question was whether ~ 
land included in a homestead entry was subject to the issuance of an 
archaeological permit. The answer was that at least until the entry- 
man earned equitable title to the land it remained subject to the juris- 
diction of the Department and therefore to the issuance of permits. 
Until that time, ruins and other objects of antiquities on land in an 
entry belonged to the United States. Another question was whether — 
the Department could retain permanent’ jurisdiction over archiae-_ 
— ological remains “included in present unperfected claims and future 
entries” (italics added). The answer. WAS Chat, junisdictain: would ter- 
minate with the issuance of patent. 

~The opinion is significant in’ that it appears ‘to ‘accept’ the fact that 
land ‘subject'to the Antiquities Act can also be subject to public land 
laws, such as the homestead law, providing for the entry and patenting 
of such land: This is particularly indicated’ by'the question as to 
whether jurisdiction under the Antiquities Act could be retained over | 
land to be included in future entries. Implicit 3 in ‘the answer was. the 
conclusion that land subject to the act is‘not thereby withdrawn: or 
reserved from future entry under the homestead law. Such land only 
remains: subject to the issuance of permits under the act. until patent 
issues or equitable title is earned by the entryman. oe 

This view also appears to be reflected in the terms of permits issued 
under the’ Antiquities Act.'The ‘permit issued'on April 25, 1966, to 
the University ‘of Manitoba: to ‘conduct archaeologic investigations, 
excavations,’ and collections i in the: area’ in’ ‘question ‘provided that 

“(ay This: permit shall not’ be exclusive in chaiacter ‘and ‘the United States 


reserves the right to use, lease, or permit the use of said land or any part 
thereof for any purpose. Tae RR 


4\The permit covered “Department of the Interior lands lying within one mile.of the 
shore lines. of Lake. Clark and. Lake ame, Alaska. * #:%," Sone elaim falls ered 
within, those limits, ‘ — wetfaeon nbs 
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Although this is not as broad a statement as would be one that the 
land in the permit remains subject to disposition under the public 
land laws, it does evince an understanding that the Antiquities Act 
itself has no segregative effect. 

As the record does not show that the land in question has been 
withdrawn as an historic site or that it was withdrawn for any other 
purpose at the time of appellant’s settlement, we cannot conclude that 
it was proper to refuse to accept appellant’s notice of location. 
It does not follow, of course, that we are ruling that appellant has 

established rights in himself through his acts of settlement. Inasmuch 
as the land embraced in appellant’s homesite claim apparently was 
included in the site of Kijik Village, it may be that there are vested 
rights in the former villagers or their descendants which would pre- 
clude the obtaining of any rights through settlement on the land in 
1966. 

Because of unresolved conflicts involving questions of native rights 
in Alaska the Secretary of the Interior recently withdrew all unre- 
served public lands-in the State from all forms of appropriation and 
disposition under the public land laws except locations for metal- 
liferous minerals (Public Land Order No. 4582, 34 F.R. 1025). The 
withdrawal was made for the express purpose of determining 
and protecting the rights of native Aleuts, Eskimos and Indians, 
and it suspended action on pending applications until January 1, 1971, 
except in special circumstances. This withdrawal does not preclude the 
acknowledgement of appellant’s claim that. he has occupied the land 
in question since July 17, 1966.5 However; should it be determined that 
appellant’s settlement was preceded by the establishment of rights 
in others, appellant’s homesite location would necessarily have to be 
declared null and void. If, on the other hand, the land is found to 
have been vacant, unappropriated and unreserved on July 17, 1966, 
appellant is entitled to credit for his acts of occupancy and use after 
that date. _. 

In view of the. conclusions reached here we find no issue presale 
ripe for determination which calls for a hearing » and appellant's 
request for.a hearing is denied. 

Therefore, pursuant: to the: authority delégated to the Silicitar by 
the Secretary of the Interior (210 DM 2.24 (4).(a) 324 F.R. 1848), the 
decision, appealed. from.is reversed, and the case is remanded to the 
Bureau of Land Management fo for action consistent with this decision. 


. ERnust. RF. Hom, : 
Assistant Solicitor. : 


- 8 Althoupnis appellant’ asserted in’ hg einen ve the ‘Director: ‘that’ lie ‘actually. ‘settled on, the 
property. on May 17, 1966, that assertion was made long after the expiration of 90° days 
following the date of settlement, and appellant is entitled only to recognition of the 
oecupancy which he Sanne within that period, 
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IBCA-587-9-66 Decided Suly 24,1 969 


Contracts: Construction and Operation: Drawings and Specifications— 
Contracts; Construction and Operation: General Rules of Construction 


A contractor, under a. contract calling for the installation of waterline 
pipe of four possible alternative types within. one bidding schedule, who 
elected to utilize pretensioned concrete pipe and was required by the draw- 
ings to encase such pipe with concrete and cement encasements under cer- 
tain conditions, was not entitled by virtue of the concrete and cement 
payment provisions (which did not specifically exclude such encasement 
from a list-of exclusions from payment) to be separately compensated for 
such encasements. Not only did the pipe payment provision specifically pro- 
vide that no ‘separate payment would be made for such eneasement, but the 
contract also stated that the cost of furnishing any item not provided for 
shall be included in the bid price for the work for which the item is required, 
and the presence of four different options within one bidding schedule should 
have alerted the contractor to the possibility that absorbing the cost of such 
-encasements would be necessary in order to make pretensioned pipe equal in 
performance to the other options. : a 


Contracts: Construction and Operation: Drawings and Specifications— 
Contracts: Construction and Operation: Changes and Extras—Con- 
tracts: Disputes and Remedies: Damages: Actual Damages 


A contractor, under a contract calling for the installation of waterline pipe 
of four possible alternative types, who elected to utilize pretensioned con- 
crete pipe, was entitled to additional compensation for the extra work 
involved. in-encasing such pipe on certain curves, at the Government’s in- 
sistence (which was based upon a general requirement in the drawings that 
encasement of pretensioned concrete pipe was required under certain condi- 
tions), where the pretensioned concrete pipe specification entitled “Curves 
and bends” provided that no concrete encasement was required on certain 
curves if the pipe was laid thereon in accordance with certain criteria, Upon 
a showing by the appellant that such criteria were met, the Board viewed 
the specifie provision as an.exception to the general requirement, under 
the circumstances of this claim; but the appellant was not entitled. to be 
compensated for damages sustained to its work while awaiting encasement 
as a result of a heavy rainstorm, since (i) it appears that the damage might 
have occurred even if encasement were not involved and (ii) the Govern- 
ment is not an insurer of contractors against acts of nature. 


Rules of Practice: Evidence—Rules of Practice: Witnesses—Rules of Prac- 
tice: Appeals: Hearings 


In an appeal involving a question - ‘of interpretation of specifications,. an 
expert witness will be permitted to give an opinion as to whether a contrac- 
tor’s interpretation was reasonable, notwithstanding the Government’s S objec- 


761.D. No.7 
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tion that such opinion invades the province of the Board, where such 
testimony may aid the Board in the resolution of the question; but such 
testimony is advisory in character and may be rejected or accepted by the 
Board in whole or in part, even though uncontradicted. 


BOARD OF CONTRACT APPEALS 


This appeal involves a dispute over the interpretation of specifica- 
tions and drawings relating to the encasement of waterline pipe for 
the East Aqueduct of the Canadian River Project in Texas.t The 
appellant claims that it is entitled to be paid for concrete and cement 
used in the encasements at the unit prices bid for concrete and cement. 
It also contends that it should be compensated for the extra work en- 
tailed in encasing pipe around certain curves and bends, since the con- 
tract allegedly does not require such encasement there. The contracting 
officer held that encasement was required on curves and bends as well 
as straight runs of pipe and that no separate payment therefor was 
authorized by the contract. 

Appellant’s notice of appeal from the contracting officer’s deter- 
mination presents two claims. The first claim is for the cost of the 
alleged extra work involved in placing the encasement on the bends 
and curves. This, the parties stipulated at the hearing, amounted to 
$26,136.52 (plus a reasonable profit) (Tr. 5). The second claim seeks 
to recover for the cement and concrete used in the encasements at their 
respective unit prices. According to the appellant the recovery for 
this should be $203,809.06 (or $248,245.14 if Claim I is rejected) (Tr. 
6-8). Appellant also contends as an adjunct to Claim I that it is 
entitled to be compensated for the cost of correcting what it terms 
“flotation” damage to certain of the pipes, resulting from heavy rain.? 
The parties agreed at the hearing that if the Board upholds the 
appellant’s right to reimbursement for the flotation damage, its 
recovery on Claim I should be increased to $28,017.46 (Tr. 6). In the 
interest of clarity we are reversing the order of the claims: in the discus- 
sion that follows. 


The Claim for the Cost of Encasement at Concrete and Cement Unit 
Prices—$203,809.06 


The appellant was required, pursuant to par. 79 (“Pipe, General”), 
to lay the pipe “in trenches which are designated on the plan and 
1 The appellant undertook to furnish and install the pipe, inter alia, for an estimated price 


of $4,114,450.29, pursuant toa contract dated March 17, 1965. 
2Tr, 5-6; Appellant's Post-Hearing Brief, p. 47; 
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profiles by symbols.” The symbols referred to represent by a system 
of shorthand the class of pipe to be used wherever a particular symbol 
appears on the profile drawings. The symbols, as explained in par. 79, 
indicate the pipe diameter, the allowable depth of earth cover (A=5, 
B=10, C=15 and D=20 feet) and allowable hydrostatic head for 
each class of pipe. Thus, a symbol of 36B275 means pipe of 36 inches 
in. diameter, 10 feet of earth cover and 275 feet of hydrostatic head. 
Under the heading “Furnishing and laying line pipe as follows” the 
various classes of pipe are separately listed in the bidding schedule, 
together with the quantities thereof and unit prices. According to 
subparagraph a. of par. 15 (“Quantities and Unit Prices”), the 
“quantities stated in the schedule are estimated.” 

Under subparagraph a. of par. 12 (“Description of the Work”) and 
par. 80 (“Pipe Options”) of the specifications, appellant had the op- 
tion of choosing the type of pipe it would use in performing the work 
from among these four: concrete pressure pipe, non-cylinder pre- 
stressed—concrete pipe, pretensioned concrete. pipe, and asbestos- 
cement pipe. Par. 80 (as amended by Supplemental Notice No. 1 dated 
February 12, 1965, and Supplemental Notice No. 2, dated February 18, 
1965) refers to drawings numbered 143, 144, 145, 146, 146A and 147 
which “show the types and classes of pipe which will be allowable 
* * *” ‘These drawings are in chart form. They list the various classes 
of pipe, as symbolized on the profiles, with the comparable class for 
each option where applicable. By this means the pipe class shown on ~ 
the- profile and bidding schedule can be converted into the equivalent 
class of a particular option. For example, according to drawing 147, 
for the pretensioned type, the equivalent of profile class 36B275 is 
386PT350. 

The appellant elected to utilize pretensioned concrete pipe.’ The 
provisions relating to such pipe are found in par. 85 (“Pretensioned 
Concrete Pipe”). It (as well as pars. 79 and 80 referred to supra) 
is located under the subdivision of the specifications entitled “Line - 
Pipe for Aqueduct.” Par. 85 contains various subparagraphs, including 
subparagraph k. (“Curves and bends”), to which will refer infra in 
connection with that aspect of the appeal. Subparagraph o. (“Laying 
pipe”) requires that such pipe be laid in accordance with par. 80. As 
we have seen, par. 80 in turn refers to the drawings which “show the 
types and classes of pipe which will be allowable.” On all of the draw- 
ings but No. 143 certain classes of pretensioned concrete pipe are 


8Tr, 53; appellant’s letter to the Government, dated April 1, 1965, with attachments 
(Government's Exhibit B-10). 
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asterisked. According to the notes appearing on the drawings, the 
asterisks signify pipes which “are acceptable provided they are en- 
cased as shown above.” * Directly above the notes on each drawing is 
a schematic diagram (called “Concrete Encasement”) of what is desig- 
nated thereon as “PT Pipe” with various dimensions pertaining to 
encasement. 

During the course of performance the appellant was required to en- 
case the pretensioned pipe with concrete and cement in accordance with 
the drawings. The appellant does not question this obligation, except 
as it applies to certain curves and bends.® But in dispute is the manner 
of payment for the encasement. The appellant looked to the provisions 
dealing with payment for concrete and cement found under the subdi- 
vision of the specifications entitled “Concrete.” They are par. 189 
(“Payment”) and subparagraph c. (“Measurement and payment”) of 
par. 171 (“Cement”).® These provisions provide for payment at the 





4Ti.g., Drawing No. 144, ‘By agreement of counsel, drawings are referred to by their page 
numbers appearing at the top of each drawing rather than by the number found in the 
lower corner of each drawing, Tr. 45-46. 

5 Tr. 170 (stipulation of appellant’s counsel). 

6189, Payment 


“Payment for concrete in the various parts of the work will be made at the unit prices 
per cubic yard bid therefor in the schedule, which unit prices shall include the cost of all 
labor and materials required in the construction, except that payment for furnishing and 
handling cement, and payment for furnishing and placing reinforcement bars will be made 
at the unit prices bid therefor in the schedule: Provided, That no direct payment will be 
made for concrete, or for cement or reinforcement bars in surge tanks including footings 
for such surge tanks, and no direct payment will be made for concrete, cement or reinforce- 
ment bars in certain pipe encasements at air valve and blowoff installations along pipelines 
of pretensioned conerete pipe, and asbestos-cement pipe which exceeds the cement required 
at these installations along pipelines of noncylinder prestressed concrete pipe and con- 
crete pressure pipe,” 

“171, Cement 

* * * * * * * 

“ce, Measurement and payment.—* * * 

“Payment will be made for cement used in concrete placed within the pay lines for con- 
crete; and for cement used in concrete placed outside the concrete pay lines, unless the 
requirement for such concrete is determined by the contracting officer to be the result of 
careless excavation, or excavation intentionally performed by the contractor to facilitate 
his operations. No direct payment will be made for cement used in precast pipe, or for 
cement used in mortar or grout for precast pipe joints, cement used in surge tanks, and 
cement used in concrete encasement at air valve and manhole installations along pipelines 
of pretensioned conerete pipe, and asbestos-cement pipe which exceeds the cement required 
at these installations along pipelines of noncylinder prestressed concrete pipe and concrete 
pressure pipe. No payment will be made for cement used as follows: cement used in wasted 
concrete, mortar, or grout; cement used in the replacement of damaged or defective con- 
crete ; cement used in extra concrete required as a result of careless excavation ; and cement 
used in concrete placed by the contractor in excavation intentionally performed by the 
eontractor to facilitate his operations. . 

“Payment for furnishing and handling cement will be made at the unit price per barrel 
bid therefor in the schedule, which unit price shall include the cost of rail and truck 
transportatiom of the cement from the mill to the jobsite and the cost of storing the 
cement.” 
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unit prices in the schedule, with certain exceptions. Since encasement 
of pipe is not one of the exceptions mentioned, appellant concluded 
it is entitled to be paid at the concrete and cement unit prices for 
the encasement.’ 

The contracting officer, however, relied not on the payment provi- 
sions applicable to concrete, but on subparagraph p. (“Measurement 
and payment”) of par. 85, the payment provision applicable to pre- 
tensioned concrete pipe, and denied the claim. Subparagraph p. pro- 
vides that measurement and payment for pretensioned pipe shall con- 
form to par. 81. Par. 81, which is found under the “Line Pipe for 
Aqueduct” section of the specifications, is entitled “Measurement and 
Payment for Line Pipe.” ® It originally concluded with the sentence, 
“Concrete in * * * encasements will be paid for as provided else- 
where in these specifications for concrete in structures.” By virtue of 
Supplemental Notice No. 2, the following proviso was added: “Pro- 
vided, That no separate payment will be made for concrete, cement 
or reinforcement (including wire fabric reinforcement) used for line 
pipe encasements required about pretensioned concrete pipe shown on 
Drawings No. [144, 145, 146, 146A and 147, the drawings specified 
in par. 80 as amended by Supplemental Notice No. 1 and No, 2.]” The 
contracting officer’s determination, based upon this proviso, was that 
there is no entitlement to separate payment for the concrete and cement 
encasements. He also held that there is “no conflict or ambiguity” 
between par. 81 and the provisions relied on by the appellant. 

In its post-hearing brief, the Government has departed somewhat 
from the contracting officer’s finding that there is no conflict or am- 





7 Appellant’s Post-Hearing Brief, p. 22; appellant’s Reply Brief, p. 9. 

8 “81, Measurement and Payment for Line Pipe. 

“Bxcept as otherwise provided in Paragraphs 89, 90, and 94, measurement and payment 
for line pipe in pipelines will be made as follows: 

“Measurement, for payment, of furnishing and laying line pipe designated on the draw- 
ings by symbols will be made along the centerline from end to end, of the pipe in place, 
and no allowance will be made for lap at joints: Provided, That steel pipe in bends, tees, 
and crosses will be paid for in accordance with Paragraph 121. Payment for furnishing 
and laying the various sizes and classes of pipe will be made at the unit prices. per linear 
foot bid therefor in the schedule, which unit prices shall include the cost of all materials 
for and the manufacturing of pipe, the cost of handling, hauling, storing and laying the 
pipe ; the cost of wrapper plate reinforcement, collars, sleeves, nozzles, and covers for steel 
pipe outlets from line pipe as required at structures ; the costs of the maintenance warranty 
as provided in Paragraph 82; the cost of compacting backfill and bedding between the 
bottom of the pipe to a height. of 0.7Do; the cost of coating and the cathodic protection 
required by Paragraph 83. Concrete in anchors and encasements will be paid for as provided 
elsewhere in these specifications for concrete in structures. Provided, That no separate pay- 
ment will be made for concrete, cement or reinforcement (including wire fabric reinforce- 
ment) used for line pipe encasements required about pretensioned concrete pipe shown on 
Drawings No. 144 (40-D-5948), 145 (40-D-5950), 146 (40-D-5952), 146A (40-D-5953) 
and 147 (40-D-5956).” 
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biguity between the provisions cited by the Government and the pro- 
visions followed by the appellant. The Government now maintains 
that given appellant’s interpretation, “there was sufficient information 
in the specifications to put” appellant on notice of a contrary inter- 
pretation which required it under the contract to seek clarification from 
the contracting officer.? The point the Government emphasizes is that 
from the presence of four different options (having individual 
strengths and weaknesses) within one bidding schedule a contractor 
viewing the matter reasonably would have reached the conclusion that 
the cost of encasements required to make pretensioned pipe equal in 
performance to the other options was to be included or absorbed in the 
bid items for the pipe.?® 

However, for the first time in the course of this controversy, the 
Government also strenuously questions whether before the dispute 
arose appellant did in fact rely upon the interpretation outlined above. 
The contention is that the appellant actually did not recognize at the 
time it made its bid that the contract required encasement under cer- 
tain conditions and so failed to provide for it in its bid.™ In the Gov- 
ernment’s view, at best appellant simply made a unilateral mistake 
in bidding for which no relief is available from the Board, the Comp- 
troller General, or the courts.” At worst, the Government intimates, 
the appellant may even have been well aware of the Government’s 
interpretation and attempted to take advantage of the ambiguity by. 
unbalancing its bid. 

If sustainable these new assertions by: the Gevemnment would, with- 
out more, defeat appellant’s claims. A contractor’s interpretation of 
an ambiguity in a contract drawn by the Government is controlling 
only if he actually and reasonably relied upon it at the time of the 
bidding.* Therefore, assuming ‘the presence of an ‘ambiguity here, 
whether appellant in fact made its bid on the basis of its alleged 
interpretation is a fundamental question. Since a contractor who is 
fully aware of an ambiguity before bidding cannot have it resolved 


® Government’s Post-Hearing Brief, p. 47. 

10 Td., pp. 20-21. 

UTd., pp. 3-4, 17-19. According to the Government, the appellant “either missed or 
ignored [the encasement] requirement.” Id., p. 46. 

2 Td., pp. 3-4. It is well settled that the Board lacks jurisdiction to reform a contract 
on account of a “mistake-in-bid, Campbell & Speir, IBCA-705-2-68 (December 12, 1968), 

68-2 BCA par. 7895. 

38 Government’s Post-Hearing Brief, p. 26. 

4 Randolph Engineering Oo. v. United States, 176 Ct. Cl. 872, 876 (1966) ; Flora Con- 
struction Company, TBCA—101 (September 4, 1959), 66 I.D. 315, 327-28, 59-2 BCA par. 
2312, at 10,448. Compare Bern Kane Products, Inc., ASBCA No. 8547 (July 19, 1963), 
1963 BCA par. 3823, at 19,071. 
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in his favor, whether appellant recognized the existence of an am- 
biguity and unbalanced its bid is equally significant. 

Throughout the pre-hearing history of this dispute, however, the 
Government gave no indication that it questioned appellant’s bona 
fides. Karly in the life of the contract appellant indicated that it did 
not interpret the specifications as the Government did.** The contract- 
ing officer treated the claim purely as a matter of contract interpreta- 
tion, although from the tenor of certain of appellant’s inquiries at 
the time the possibility that a mistake had been made might have 
suggested itself. But the contracting officer did not pursue that matter 
at all, nor did department counsel in the Government’s Statement of 
Position. It was not until the hearing that the Government raised the - 
question of appellant’s reliance on its pre-bid interpretation (Tr. 
38-88). 

Where interpretation is at issue, the line between a provision over- 
looked and a provision undervalued is exceedingly difficult to dis- 
cern. Whether appellant missed or only discarded a provision obvi- 
ously bears upon the reasonableness of its conduct, but the mere fact 
that the appellant may not have given full weight to the clauses the 
Government is relying on does not ¢pso facto mean that the appellant 
did not make the interpretation alleged. Moreover, we do not regard 
the markup of certain subcontracted items as indicating that appel- 
lant discovered an ambiguity and unbalanced its bid in order to take 
advantage of the ambiguity. The markups were not unreasonable. 

The testimony which the Government cites on all of these points is 
at most inconclusive. In large measure the Government is relying 
on inference. While the appellant’s evidence in this area might have 
been improved upon, we attribute this to the appellant’s inability 
to respond fully to unanticipated charges made at a late hour (Tr. 37). 
There is, in any event, no direct proof that the appellant did not in 
good faith interpret the contract as it now claims it did. We do not 
look with favor upon a change of theory in midstream without giv- 
ing reasonable notice to the other party.’ In the absence of clear and 


15 See Ring Construction Corporation v. United States, 142 Ct. Cl. 731, 734 (1958); 
Pioneer Hlectric Company, Inc., IBCA~222 (June 23, 1960), 67 ID. 267, 60-2 BCA 
par. 2675. 

6 Letter of appellant, dated June 25, 1965, attached as Exhibit 1 to the contracting 
officer’s Findings of Fact and Decision, dated July 8, 1966 (Exhibit 23). 

17 See Rodale Press, Inc. v. F.T.C., 407 F. 2d 1252, 1256-7 (D.C. Cir. 1968) ; Futuronics 
Inc., DOT CAB No, 67-15 (June 17, 1968), 68-2 BCA par. 7079, at 32,759; Industrial 
Research Associates, Inc., DCAB No. WB-5 (April 27, 1967), 67-1 BCA par. 6309, at 
29,193—-4. 
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convincing evidence to the contrary we find that the appellant did 
in fact adopt the interpretation in question at the bidding stage. 

Our inquiry now is addressed to the question: Did the appellant 

come to a reasonable conclusion with respect to what its contractual 
responsibility would be in the event it was the successful bidder? 
Although the appellant and the Government interpret the contract 
differently it must be borne in mind that a contract is not rendered 
ambiguous merely because there are conflicting interpretations of its 
terms by the parties.** A contract is ambiguous only if it is susceptible 
of two different and reasonable interpretations each of which is found 
_to be consistent with the contractual language.” If it is, the Court 
of Claims has held that the ambiguity will be resolved against the 
Government (the drafter) and in favor of the contractor,?° provided 
_ the conflict was not so obvious as to require the contractor to seek 
clarification.”* 

The appellant is not relying solely on its own analysis of the con- 
tractual language to support its interpretation. At the hearing, Mr. 
Haney, appellant’s President, offered no extensive insight into the 
process by which its interpretation was reached, except that he fol- 
lowed paragraph 189 and did not include the cost of encasement any- 
where in the bid (Tr. 55, 86). The appellant, instead, is seeking to 
demonstrate the reasonableness of its view almost entirely on the 
basis of third-party evidence. 

The appellant called as a witness Mr. Gibbs, formerly an officer of 
Hyde Construction Corporation, one of the other bidders on this 
contract. Mr. Gibbs testified that he had supervised Hyde’s bidding 
procedure and that Hyde contemplated using pretensioned pipe (Tr. 
89). He stated that after examination of all of his records he could 
“find no evidence” that he absorbed the cost of concrete encasement 
“in the pipe. items or anywhere else in the bid (Tr. 89-90).” This 
testimony is cited to show that at least one other bidder reacted simi- 
larly to the appellant in interpreting the specifications.” To develop 
this point further the appellant introduced into evidence specifications 
in three other Bureau contracts, unrelated but purportedly similar 


8 Bishop Engineering Oo. v. United States, 180 Ct. Cl. 411, 416 (1967) ; Shipley v. Pitts- 
burgh ¢ L.H.R. Oo., 83 F. Supp. 722, 741 (W.D. Pa. 1949). 

19 Sun Shipbutlding and Dry Dock Oo. v. United States, 183 Ct. Cl. 358, 872 (1968). 

Td. 

17, A. Jones Constr, Oo. v. United States, 184 Ct. Cl. 1, 12-13 (1968). 

2 Mr. Haney testified that the other three bidders would not advise how they interpreted 
the contract (Tr. 57). 
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to this. project. According to the appellant, the sections in those 
contracts relating to concrete clearly provide that the concrete and 
cement in encasements will not be paid for at the unit prices bid for 
concrete and cement, and no provision therefor is contained in the 
pipe paragraphs. From this the appellant concludes that “the appro- 
priate place” to see if concrete and cement in encasements will be paid 
for under the unit prices bid for concrete and cement is under the 
payment provisions for concrete and cement. 

The brunt of appellant’s case, though, was borne by two expert 
witnesses, Mr. Clough and Mr. Noe, whose qualifications as authorities 
in the field of construction contracting were not disputed by the Gov- 
ernment. They testified that in their opinion it was “reasonable” for 
the appellant to interpret par. 189 and par. 171c. as providing for 
payment for the encasement required by the drawings (Tr. 147, 198- 
99). Their reasoning is that those provisions call for payment for 
concrete and cement generally, with certain exceptions; since encase- 
ments were not mentioned among the exceptions, they are not included 
within the exceptions (Tr. 199).?° Mr. Clough testified that the Gov- 
ernment’s interpretation under which the cost of encasement was in- 
eluded in the unit price of pipe “is inconsistent with standard prac- 
tice” (Tr. 143). 

The Government objected to the introduction by the appellant of 
the Bureau’s specifications under other contracts on the ground that: 
they were issued after the date of this contract (and “perhaps” even 
after this dispute arose) and were irrelevant (Tr. 14-16). The 
opinions of the expert witnesses regarding the meaning of the vari- 
ous provisions were also objected to by the Government for the reason 
that they allegedly invade the province of the Board in violation of 
the “ultimate issue” doctrine (Tr. 130-132, 137). The hearing official 
overruled both objections subject to further review of his rulings 
by the members of the Board participating in this decision (Tr. 19, 
187). 

In the area of admission or exclusion of evidence, a hearing official 
has substantial latitude.?* As he presides over a hearing, he must deal 


23 Appellant’s Exhibits C-2 (Specifications No. DC-6677, Southern Nevada Water Project, 
Nevada) ; C-3 (Specifications No. DC—6645, Central Valley Project, San Luis Unit, Cali- 
fornia) ; and C-4 (Specifications No. DC—6550, Central Valley Project, San Luis Unit, 
California), 

24 Appellant’s Post-Hearing Brief, pp. 33~34. 

23 Mr, Clough testified that where some exceptions are listed, a contractor would normally 
rely ‘on the fact that they are all listed.” (Tr. 144) 

26 See General Insurance Co. of America v. Hercules Construction Co., 885 F. 2d 13, 24 
(8th Cir. 1967) ; Hawkins v. Missouri Pac. R. Co., 188 FP. 24 348, 351-52 (8th Cir. 1951). 


150 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [76 LD. 


with the exigencies of the case and he must perforce have considerable 
discretion in exercising his judgment. Matter which, standing alone, 
may appear remote may nevertheless be admissible when in con- 
nection with other evidence it may tend to prove or disprove a ma- 
terial or controlling issue or shed light upon the issue.?’ Considering 
the circumstances of this appeal, we believe the Bureau’s specifications 
‘under the other contracts could have a bearing upon the reasonable- 
ness. of the respective interpretations. The hearing official did not 
abuse his discretion. We therefore uphold his ruling in this regard, 
without intending to pass upon the probative value of such evidence 
at this time. 

With respect to the other objection, expert testimony on matters 
“invading the province of the Board” is said by the Government to 
violate the ultimate issue doctrine. According to that doctrine, a wit- 
ness is not to give an opinion which if accepted would be decisive of 
the case. However, the modern trend appears to be away from that 
view.”® Current thinking, at least where technical questions are in- 
volved, is that expert testimony is admissible if it reasonably tends 
to aid the trier in the resolution of the decisive issue and is not 
rendered inadmissible simply because it allegedly invades the province 
of the trier.?® We have such a situation here. We also point out that 
we are not bound to follow such testimony, as will be discussed infra. 
Moreover, we believe that a mechanical application of rules of evi- 
dence unduly restricts the proper functioning of a contract appeals 
board. In this instance, as in the previous situation, a hearing official 
should be permitted wide latitude.*° We therefore will not disturb 
the hearing official’s ruling. 

The weight to be accorded this evidence, however, is another matter. 
Merely because appellant’s expert witnesses testified that its inter- 
pretation is reasonable does not make it so. We are not bound to 
accept the opinion testimony of expert witnesses.* As we said supra, 
we regard it as purely advisory in character. We may reject or accept 





27 See 29 Am. Jurisprudence 24, Hvidence secs. 252, 254, 836 (1967). 

28 Yee 82 C.J.S., Evidence sec. 446b (1964); 31 Am. Jur. 2d, Bepert and Opinion Hvi- 
dence sec. 22. (1967). 

2 See Padgett v. Buxton-Smith Mercantile Company, 262 F. 2d 39, 41 (10th Cir. 1958) ; 
Jones ¥. Goodlove, 334 F. 24 90 (8th Cir. 1964) ; Model Code of Hvidence rule 401 (1942). 
In Shipley, note 18, supra, at 742, the Court permitted expert testimony respecting a 
eontract of a technical nature, saying “otherwise [it] could not have seen the trees due to 
being in the forest.” 

50 See Jones v. Goodlove, note 29, supra, at 94. 

% Phelps Dedge Corporation v. Atchison, T.S.F. Ry. Co., 400 F. 2d 20, 22 (10th Cir. 1968) ; 
Western Stamping Corporation v. United States, 289 BF. ‘Supp. 1016, 1023 (Cust. Ct. 1968). 
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it in whole or in ak 82 Even though uncontradicted, expert opinion 
testimony is not conclusive.®* 

In our view the construction appellant has placed upon pars. 189 
and 171c. standing alone is not unreasonable. Reading them by them- 
selves one can reach the conclusion that concrete and cement line pipe: 
encasement was not excepted from payment because it was not included 
in the list of exceptions. That is the type of situation to which the hoary 
maxim expressto unius est exclusto alterius applies. 

But it is fundamental that provisions of a contract are not to be read 
alone. They are to be treated as part of an integrated and coherent 
entity, or, as usually put, as part of a harmonious whole. A contrac- 
tor’s duty is met by concentration on “the entire package, including 
all of its parts, rather than isolated preoccupation with the component 
parts taken out of the context of the entirety.” *4 So it was incumbent 
upon the appellant to consider pars. 189 and 171c. not in isolation, but 
within the broader framework of the whole contract, which, of course, 
includes par. 81 with its apparently contradictory meaning. 

Only in the event that the Government did not express its intent 
with clarity would a contractor be entitled to adopt a construction 
based upon less than the entire contract. The rationale in that case 
would be that the contractor was not given adequate notice of the 
contract requirements.** The question which thus arises is whether 
the Government did in fact express its intent with clarity; that is, 
was the appellant given adequate notice of the contract requirements? 

We look to par. 81. It relates to measurement and payment for line 
pipe. As we have seen, supra, prior to its amendment by Supplemental 
Notice No, 2, it concluded with a provision relating to concrete in 
anchors and encasements. By virtue of Supplemental Notice No. 2, the 
provision with which we are now concerned was added. It is a specific 
provision. The inclusion of such a provision governing payment for 
concrete and cement pipe encasements in a paragraph dealing. with 
measurement and payment for the pipe does not appear unreasonable 
to us. The fact that the provision was added by an addendum does not 


32 Sternberger v. United States, 401 F. 2d 1012 (Ct. Cl. 1968) ; Norfolk Dredging Co. v. 
United States, 175 Ct. Cl. 594, 621 (1966). See generally 31 Am. Jur. 2d, Hapert and 
Opinion Evidence, sec. 183 (1967). 

38 Sternberger Vv. United States, note 32, supra. 

% Aome Missiles € Construction Corp., ASBCA No. 9374 (April 80, 1964), 1964 BCA par. 
4220, at 20,462. 

3% See Tufano Contracting Corp. v. United States, 174 Ct. Cl. 898 (1966) ; Norair Engi- 
neering Corp., ASBCA.No. 10134 (November 27, 1964), 65-1 BCA par. 4547; Donovan 
Construction Co., ASBCA No. 64388 (January 30, 1963), 1963 BCA par. 3645. 
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diminish its significance, as Mr. Clough testified.** Moreover, Supple- 
mental Notice No. 2 is a document only 214 pages long. The amend- 
ment to par. 81 is not obscurely placed but appears on.the first page of 
the Notice under the second numbered paragraph. We also note that 
the Notice is dated February 18, 1965, and the bid opening occurred 
March 2, 1965 (Tr. 169). We regard this as an adequate period within 
which to read and evaluate its contents. 

The appellant, however, maintains that the Government’s intent 
was not clearly expressed. It contends that it was justified in looking 
to the concrete and cement payment provisions rather than par. 81 
because payment for concrete pipe encasement is not included in the 
pipe sections under standard practice. In support of this assertion, 
appellant refers to its exhibits C-2, C-3 and C-4, in which concrete 
and cement pipe encasements are specifically mentioned in the concrete 
and cement paragraphs. The appellant also criticizes the effectiveness 
of Supplemental Notice No. 2, claiming that the amendments made 
therein were inconsistent and inadequate. 

We do not find persuasive the mere fact that in other contracts one 
may find concrete and cement encasements covered exclusively in con- 
erete and cement paragraphs. It does not necessarily follow that a 
prudent contractor would look only there, particularly in the circum- 
stances of this case where the language cited by the Government was 
added, and it would seem highlighted, by a short addendum. 

Trade usage, though, is another matter. Whether or not specifications 
are ambiguous, we must consider trade usage, since it may supply a 
meaning that is not disclosed from a casual reading of a contract.** It 
may be (and we will so assume) that according to the custom of the 
trade, payment for concrete and cement pipe encasements is ordinarily 
governed by the concrete and cement provisions, We have not, however, 
been furnished with any proof that the appellant in construing the 
contract was actually influenced by or was even aware of the usage of 
the trade. The existence of a business custom alone is not enough; in 
order for a contractor to invoke it, he must have relied thereon.** The 
contractor must have read the specifications with the trade practice in 
mind. He must further show that the usage was so notorious that the 


36 Mr, Clough testified as follows on cross-examination (Tr. 169) : 

“Q. In your experience and based on your knowledge of the construction industry, does a 
contractor typically pay more attention to supplemental notices, perhaps, than he does 
to the, even more attention than he does to the basie contract as it comes out? 

“A, This is a relative matter I would find hard to judge, but certainly he does pay 
attention to supplemental notices, for they are brought specifically to his attention and, 
as you are thoroughiy aware, they become a part of the contract.” 

37 W. G. Cornell Co. v. United States, 179 Ct. Cl. 651, 670-71 (1967). 

38 Restatement, Contracts, sec. 247(c) (1932). See cases cited in note 14, supra. 
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Government knew or should have known of its existence.*® The record 
is devoid of such evidence. There is also no indication that in making 
its interpretation the appellant acted in the light of any past experience 
under prior similar contracts with the Government.*° 

Let us nevertheless assume that the appellant was aware of the trade 
usage and was influenced by it in concluding that it would be paid 
separately for the concrete and cement pipe encasements, even though 
par. 81 provides that there will be no separate payment for the pipe 
encasements. This still does not, ¢pso facto, provide the appellant with 
any justification for paying little heed to par. 81. Business custom may 
not override an express contrary term of a contract; it may merely be 
used to explain or define that language in order to determine how it 
would be interpreted by a reasonably intelligent person acquainted 
with the contemporaneous circumstances.*t Reading the relevant por- 
tion of par. 81 in the light of such external usage, its meaning remains 
unaffected. ; 

The appellant contends that the amendment to par. 81 made by Sup- 
plemental Notice No. 2 “can as easily be construed to provide that there 
will be no separate payment for this encasement other than that pro- 
vided in paragraphs 171(c) and 189, such as the case of surge tanks, 
or * * * no separate payment will be provided in the nature of a bid 
item, such as concrete in encasements.” 4? The appellant also maintains 
that if Supplemental Notice No. 2 was intended to modify par. 81 in 
line with the Governments interpretation, pars. 171. and 189, the pay- 
ment provisions for concrete and cement, should also have been 
amended, particularly since par. 186c., dealing with payment for rein- 
forcement bars was changed by Supplemental Notice No. 2. The amend- 
ment of 186c. reads: “Provided, That no separate payment will be 
made for any reinforcement * * * used for line pipe encasements 
required about pretensioned concrete pipe shown on” drawings 144 
through 147. 

We believe that the appellant’s suggested construction of par. 81, 
supra, is strained and unnatural in view of its plain language. The 
amendment of 186c. is not, in our view, significant because it contrasts 
with the Government’s failure similarly to amend 171c. and 189; the 


891 McBride & Wachtel, Government Contracts, sec. 2.200 (1968). 

40 See Abe L. Greenberg Co., Inc. v. United States, 156 Ct. Cl. 434 (1962), hoiding that 
prior contracts, though not proof of what the parties intended under a subsequent con- - 
tract, may indicate that a contractor’s interpretation of an ambiguous provision was 
reasonable in view of its prior experience. . 

4. W. G. Cornell Co. v. United States, note 37, supra. 

#2 Anpellant’s Post-Hearing Brief, pp. 29-30. 
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issue here is the sufficiency of the amendment to par. 81. The real sig- 
nificance of the modification of 186c. is in whether it should have 
sounded an alarm bell, inasmuch as reinforcement, concrete and ce- 
ment in encasements are under normal trade practice treated alike for 
payment purposes.** If, as the appellant recognized, reinforcement 
was not to be paid for separately,‘* should it not have become appre- 
hensive concerning payment for the concrete and cement in the en- 
casements and sought clarification by the contracting officer under 
Article 2 of the General Provisions? * We think so. 

Appellant’s answer to this, however, is in the negative, as it is to 
other assertions by the Government that it should have inquired of the 
contracting officer. While pars. 186c., 189 and 171c. may be inconsistent 
under its interpretation, appellant maintains they are not ambiguous 
“when read alone or when read together.” ** The further claim is made 
that none of the other bidders “inquired because of the abnormality in 
the specifications.” ** The point of such an assertion is that if other 
bidders did not seek clarification, appellant could not have been un- 
reasonable in also failing to seek clarification. 

In our opinion, it does not necessarily follow that the appellant 
acted reasonably simply because four other bidders acted in like 
fashion. It is possible, though perhaps unlikely, that they were all 
unreasonable. In any event, the evidence does not support a conclusion 
that the other bidders took a view similar to the appellant’s. On 
cross-examination Mr. Gibbs admitted that bidder Hyde may have: 
missed the requirement for encasement (Tr. 93-94). The other bid- 
ders, Mr. Haney testified, would not advise if they had intended to 
use pretensioned pipe and if they included the cost of encasement in 
the cost of the pipe (Tr. 57). They may have exercised another option 
than pretensioned pipe and not have been confronted with the ques- 
tion of encasements. If they intended to utilize pretensioned pipe, 
their failure to seek clarification leads as directly to an inference in 
favor of the Government’s interpretation as it does in favor of the 
appellant’s. 

The appellant’s difficulty is that it violated the fundamental rule 
of contract interpretation of which we spoke above. That is, it con- 


43'Tr, 166-67, 237. Based upon the testimony of appellant’s expert witnesses we hold 
that a reasonable contractor should have known this was the trade practice. 

4 Appellant’s Reply Brief, p. 20. 

45 Standard Form 23—A (June 1964 Edition). The relevant portion of Article 2 provides: 
‘‘* * ® In case of discrepancy either in the figures, in the drawings, or in the specifications, 
the matter shall be promptly submitted to the Contracting Officer, who shall promptly make 
a determination in writing. Any adjustment by the Contractor without such a determination 
shall be at his own risk and expense.” 

46 Appellant’s Reply Brief, p. 22. 

“7d, 
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centrated not on the entire package but only on certain of the com- 
ponent parts. This is highlighted by its attitude toward pars. 186c., 
189 and 171c., previously mentioned. The point is not whether those 
provisions are ambiguous “when read alone or when read together,” 
but how they fit into the general picture. As we have seen, the appel- 
lant on one basis or another apparently satisfied itself that the lan- 
guage of par. 81 does not overcome its interpretation. Under Article 
2 appellant reached such a conclusion at its own risk. Assuming, 
arguendo that the appellant’s reliance on pars. 189 and 171c. was 
soundly placed, there are other provisions in the contract which should 
have served to warn appellant that its interpretation was perhaps 
unreasonable or at least required clarification by the contracting 
officer. 

Thus, it can be argued that the presence of four different pipe op- 
tions within one bidding schedule would have alerted a reasonable 
contractor to the possibility it might have to absorb the cost of en- 
casements in order to make pretensioned pipe equal in performance 
to other options.*® Although there is some question respecting the im- 
pact such an arrangement would have on the ordinary contractor, 
particularly where as here certain of the alternatives were non-com- 
petitive,’ we believe at the very least it should have given appellant 
some pause. 





48. After stating that the four different pipe options must be made to compete on an equal 
basis, Mr. Clough testified as follows on cross-examination (Tr. 148-149) : 

“Q. And we have here four different kinds of pipe which are made by completely different 
methods and different materials and they have different characteristics, don’t they? 

“A. Yes, 

“Q. Now there is not contained in the contract four different schedules for these four pipe 
items, right? 


* * * * * = * 
“A, No. 

* * * * * * * 
*Q. We have simply one payment schedule? 
“A, Yes. 
“Q.. Listing various sizes and classes of pipe, right? 
“A, Yes. 


" “Q, So that, if there are 5 dittevenoes in the way these pipes must be treated, they have 
to be treated within the framework of that one schedule, don’t they? 
“A, Yes.” 
49 Mr. Clough testified as follows on redirect examination (Tr. 179): 


“Q. Where you have four alternates such as you have here, and assuming you receive 
two bids on two of the alternates, would a reasonable contractor have examined more than 
cursorily those provisions of the bidding documents which provided to those alternates 
when you received those pipe bids? 

“A, No, sir. If suppliers are non-responsive to alternatives, the ‘contractor simply forgets 
these, for these are not practicable possibilities and he concentrates his time and his efforts 
on those which are practical and possible.” 
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However, if as it appears, the appellant failed to grasp the signifi- 
cance of the four-alternate arrangement, there is also present in the 
specifications the following provision: 


32. Materals 


* * * When a separate item is not provided in the schedule for furnishing 
any material required to be furnished by the contractor, tthe cost of furnishing, 
hauling, storing, and handling shall be included in the bid price for the work for 
which the material is required.” 


This is but a restatement of the general rule of Government contract 
law that a contractor is not entitled to additional compensation where 
work is required by contract specifications or drawings, even though 
such work is not included in any specific payment item.*! The rationale 
behind the rule is that the specifications and drawings describe the 
work to be performed for the payment items set out in the contract. 
A payment item is considered merely a way of prorating payment 
for all the work included in the specifications and drawings and so a 
contractor is expected to include in his price for the payment items 
the compensation he expects for work not otherwise specifically within 
a payment item. 

Considering this contractual background, we are of the opinion that 
the appellant acted unreasonably in concluding that it would be paid 
separately for line pipe encasements. We find no inconsistency or 
- ambiguity present. We believe appellant’s reliance on pars. 189 and 
171c. was erroneous. But even if it had some merit, those paragraphs 
are at best general provisions. Par. 81, on the other hand, is a specific 
provision relating to payment for line pipe encasements. Where an 
agreement contains general and specific provisions which are in any 
respect inconsistent or conflicting, the provision directed to a particu- 
lar matter controls over the provision which is general in its terms.*? 
Par. 81 therefore takes precedence. 

However, were appellant’s interpretation regarded as reasonable, 
the Government must still prevail. The appellant cannot escape the 
fact that it should have recognized the existence of a possible dis- 
crepancy in interpretation and inquired of the contracting officer 
pursuant to Article 2. It is not a defense that the appellant was un- 
aware of the existence of a discrepancy. It is enough that the discrep- 
ancy existed and was so obvious that the appellant should have 


50 See, also, subparagraph as of paragraph 15 (“Quantities and Unit Prices’) which 
provides in pertinent part: “* * * Payment at the prices agreed upon will be in full for 
the completed work and will cover materials * * * and all expenditures incident to satis- 
factory compliance with the contract, unless otherwise specifically provided.” 

5t Tiles Construction Company, Inc., ASBCA No. 11062 (December 10, 1965), 65-2 BCA 


par. 5270. 
-8 Hol-Gar Manufacturing Corp. v. United States, 169 Ct. Cl. 384, 396 (1965). 
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recognized it.°> The apparent inconsistency here was obvious and the 
appellant should have sought clarification thereof. Since the appellant 
failed to inquire, it assumed the risk under Article 2 and may not. 
recover. 


The claim is denied. 


The Claim For Extra Work in Placing Encasement on Bends and 
Curves—8 26,136.52 


This claim is for alleged extra work involved in placing encasement 
on pipe laid on certain curves and bends. Two questions are presented. 
The first is whether the appellant was required by the contract to 
encase the pipe laid on curves and bends of 400- foot radii or less. The 
second question is whether the appellant is entitled to be reimbursed 
for so-called flotation damage to its work sustained in the course of 
encasing on curves and bends. The parties have stipulated that ap- 
pellant should recover (1) $26,136.52 plus a reasonable profit, if only 
the first question is decided in its favor and (2) $28,017.46 plus a rea- 
sonable profit, if it should prevail with a to the flotation damage 
as well.®+ . 

The appellant contends that under sip phate k. of par. 85 pipe 
laid on curves and bends of 400-foot radii or less, did not have to be 
encased except at two specified locations. The pertinent portion of that 
provision reads as follows: 

85. Pretensioned Concrete Pipe 

* % * * %* % # 

“k. Curves and bends.— * * * 

Where the pipe is laid on curves in accordance with the above eetteria’ no 
concrete blocking or encasement will be required at curves except from Station 
92-++.02.47 to Station 91+23.78, and from Station 94-+80.57 to Station 96-+68.81, 
Concrete encasement shall be provided at these two locations as shown on Draw- 
ing No. 73 (662-D-1120) and payment therefor will be made for. concrete in. 
structures, furnishing and handling cement, and furnishing and placing, rein- 
forcement bars.” - 

The contracting officer denied the claim on two grounds. The first 
ground is that drawings 144-147 require encasement of certain classes: 
of pretensioned concrete pipe without any distinction between pipe 
laid on tangents and that laid on curves. The second ground is that 
“encasement on curves * * * is necessary to prevent the pipe from 
‘kicking out’ at the joints due to internal water forces in the event the 

33, A. Jones Constr. Co. v. United States, note 21 supra. 

54 Tr, 5-6. 

55'The language beginning with “at curves” was added pursuant to Supplemental Notice 
No. 2. Station 92-+02.47 should read “90+02.47" (Tr. 825-27). Following inquiry by the 


appellant, the error was corrected by letter dated January 14, 1966, to the appellant. (Ex-~ 
hibit 18). The correct station is shown on Drawing No. 73. 


365-285 O- 69-2 
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specified curve criteria is not followed.” * Also, according to the con- 
tracting officer, appellant’s interpretation is “contrary to common 
practice ‘since it is well known that in pipelines, stresses at curves and 
bends are greater than in straight runs.” 

We do not agree with the contracting officer’s conclusion. Iti is un- 
deniable that encasement of pretensioned pipe is generally required in 
certain circumstances under the contract. This was brought out in our 
discussion of the previous claim, supra. We also believe that the Gov- 
ernment intended to make no distinction in treatment for encasement 
purposes between pipe laid on tangents and pipe laid on curves. The 
engineering factors mentioned by the contracting officer in his de- 
cision may be significant. However, it is well settled that subjective 
intent cannot override the terms of a contract as written.™ 

As written, subparagraph k. of par. 85 provides that where the pipe 
is laid on curves in accordance with certain criteria, no encasement is 
required except at two specified locations. At the hearing the Govern- 
ment stipulated that the appellant complied with the criteria referred 
to (Tr. 193), so that is not in issue. Under subparagraph k. once the 
standards specified were met, it is clear that no encasement was neces- 
sary. No further conditions or qualifications are stated. There is no 
ambiguity in the language. However, were we to adopt the Govern- 
ment’s interpretation, it would be necessary to render meaningless the 
term “no concrete blocking or encasement will be required,” and this 
we cannot do unless no other interpretation is possible.® 

The provisions of drawings 144-147 do not create an. ambiguity 
either, when read alongside 85k. The drawings merely provide for en- 
casement under certain conditions. They are in the nature of a general 
provision, referring neither to tangents nor to curves. Subpara- 
graph k., on the other hand, states an exception. It is a specific provision 
relating solely to curves and bends. There is no inconsistency between 
them, in our opinion. If, however, a finding of inconsistency could not 
be avoided (which is not the case), paragraph 85k. would prevail 
over the drawings, inasmuch as a specific provision takes precedence 
over a more general provision. 

As for the second reason the contracting officer relied on to deny 
this claim, there.is insufficient proof in the record to. sustain a finding 
that “in pipelines, stresses at curves and bends are greater than in 
straight runs” or that “encasement on curves * * * is necessary to pre- 
vent the pipe from ‘kicking out.’” There is no positive testimony or 





56 Contracting officer’s Findings of Fact and Decision, dated July 8, 1966, par. 6 (Hx- 
hibit 23). 

51 Stanford Applied Engineering, NASA BCA No, 101 (February 14, 1967), 67-1 BCA 
par. 6150. See Monaco and Son, Inc., ASBCA No, 9121 (April 6, 1964), 1964 BCA par. 4179. 

58 Power Line Erectors, Inc., [BCA-637—5-67 (December 18, 1968), 69-1 BCA par. 7417. 

8 Hol-Gar Manufacturing Corp. v. United States, note 52; supra. 
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other evidence to support either assertion. A contractor is not required 
to be an engineer and it is therefore unreasonable for the Government 
to expect him to review all of the relatively minor engineering phases 
of a project (Tr. 134). Mr. Thorsky, an engineer who is assistant chief 
of the Bureau’s Canal Branch, testified that pipeline stresses. are 
“complex and * * * difficult to evaluate” (Tr. 427). According to Mr. 
Clough, formerly Dean of the University of New Mexico College of 
Engineering (Tr. 126), “Insofar as stresses and moments and loadings 
and potential failures, engineers themselves don’t agree entirely on 
the engineering behavior of buried conduits” (Tr..1384-135). For these 
reasons we cannot fault the appellant if it did not make its interpreta- 
tion in the light of the factors relied on by the contracting officer which 
are de hors the contract. 

We therefore find that the appellant was not obliged to encase the 
pipé on curves and bends of 400-foot radii or less. Consequently, when 
it performed such encasement, at the Government’s insistence, this con- 
stituted extra work for which the appellant is entitled to be compen- 
sated as the parties have stipulated. 

The question that remains is whether the amount of compensation 
appellant receives should be restricted to $26,136.52 plus a reasonable 
profit, or whether appellant should be compensated also for the damage 
it sustained to certain of the pipe resulting from heavy rain. Appel- 
lant’s theory here is that the pipe would not have been exposed in an 
open trench and consequently damages by the rain had the Govern- 
ment not required it to be encased in the first place (Tr. 60-61, 100). 

The rain occurred on the night of August 19, 1965, in the area of 
Station 1486 of the pipeline, at the bottom of a steep hill (Tr. 58, 265) .%° 
At that time the pipe lay in the trench and the trench was open in 
order to place the encasement. The rain caused the trench to be filled 
with dirt and damaged the exposed pipe. In order to correct the 
damage, the appellant sustained additional expenses of $2,937.59 (ap- 
pellant’s Exhibit C-13). However, pursuant to its stipulation the ap- 
pellant has reduced this amount and is seeking to recover only an ad- 
ditional $1,880.94 (the difference between $26,136.52 and $28,017.46). 

We are unable to sustain this aspect of appellant’s claim. It is not 
at all clear that the damage would not have occurred had the appellant 
not been required to encase. Based upon the appellant’s sequence of 
operations it appears that the damage might have occurred even if 
encasement was not involved; the pipe might still have been exposed 
at the time it rained (Tr. 350-51). 


© The profile and alinement of the area are shown on Drawing No. 40. 
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In addition, there was an intervening or superseding development. 
viz., the heavy rainfall, which was the direct result of the damage. 
This is clearly an Act of God for which the Government was not re- 
sponsible.*t The Government is not an insurer of contractors against. 
acts of nature.*? Damage from that cause is a risk which contractors 
must bear. ; 

We therefore limit-appellant’s recovery to $26,136.52 plus-a reason- 
able profit, as the parties have stipulated. The appellant urges that: 
“10 percent per annum of the total cost represents a reasonable profit.” 
This is in the nature of a claim for interest, which cannot be recovered 
against the United States in the absence of an express provision there- 
for in the contract or relevant statute.“* There is no such express pro- 
vision in this contract and appellant has cited no statute authorizing 
payment of interest. However, we note no objection was made by the 
Government to the percentage requested and we regard it as reasonable 
under the circumstances.® Accordingly, we allow the appellant a profit. 
of 10 percent of $26,136.52, or $2,613.65. 

The claim is sustained and appellant is awarded a total of $28,750.17. 


Conclusion 


Appellant’sclaim for the cost of encasement is denied. 
Appellant’s claim for extra work is sustained in the amount of 
$28,750.17. 
Surrman P. Kimparn, Member. 
I concur: 
Duran F. Rarzman, Chairman. 


UNITED STATES 
v. 
FRANK AND WANITA MELLUZZ0 


A~30595 Decided July 31, 1969 


Mining Claims: Common Varieties of Minerals 


Whether a deposit of sand, gravel, or stone within a mining claim is a common 
variety no longer locatable under the mining laws since the act of July 23,. 


% Amino Brothers Co. v. United States; 178 Ct. Cl..515 (1967), cert. den. 889 U.S. 846 
(1967). 

& Banks Constr. Co. v. United States, 176 Ct. Cl. 1802 (1966). 

6 Appellant’s Post-Hearing Brief, p. 54. 

6 Flora Construction Company, note 14, supra, 66 I.D. at 820, 59-2 BCA at 10,440. 
Accord: Eastern Service Management Company v. United States, 363 F. 24 729 (4th Cir. 
1966). See, generally, Ackerman, “Payment of Interest by the Government on Amounts: 
Owing Under Government Contracts,” 19 Business Lawyer 527 (1964). 

% Of. Norair Engineering Corporation, ASBCA No, 10856 (September 29, 1967), 67-2 
BCA par. 6619; Consolidated Contractors, ASBCA Nos. 9133 and 9165 (July 17, 1964), 
1964 BCA par. 4327. 
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1955, or is still locatable as an uncommon variety depends on whether it has 
a unique property and whether the unique property gives it a special and 
distinet value. ; 


Mining Claims: Common Varieties of Minerals 


The fact that a deposit of sand and gravel has a location closer to the market 
than others does not make it an “uncommon variety”.as location is not a 
unique property inherent in the deposit but only an extrinsic factor. 


Mining Claims: Common Varieties of Minerals 


A deposit of sand and gravel which has physical characteristics that surpass 
those of some operating sand and gravel deposits in the marketing area but 
which is not shown to be significantly superior in physical properties to the 
predominant commercial sand and gravel deposits in the area is not an un- 
common variety. 


Mining Claims: Common Varieties of Minerals 


A mining claim located for deposits of sand, stone and gravel prior to the act 
of July 28, 1955, which are common varieties of such materials, is invalid 
where it is not shown that the material could have been marketed at a profit 
prior to the date of the statute. ; 


Administrative Practice—Administrative Procedure Act: Adjudication 


The procedures followed by the Department of the Interior in the initiation, 
prosecution, hearing and administrative decision of mining contests are in 
full compliance with the Administrative Procedure Act and its requirements 
of separation of function in decision making and do not deny due process. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Frank and Wanita Melluzzo have appealed to the Secretary of the 
Interior from a decision dated February 11, 1966, of the Office of 
Appeals and Hearings, Bureau of Land Management, which affirmed a 
decision of a hearing examiner declaring the Rena Nos. 1 to 6 placer 
mining claims in secs. 3 and 4, T. 4 N., R. 3 E., G.S.R. Meridian, 
Maricopa County, Arizona, to be null and void. 

The six claims are situated about 15 to 20 miles north of Phoenix on 
Cave Creek immediately south of the Cave Creek Dam (Tr. 10; Ex. . 
8, 9). They were located for deposits of sand, gravel, water-washed 
rounded basaltic boulders, and field stones, which lie in a wash approx- 
imately 600 feet wide that traverses all of the contested claims (Tr. 445, 
57-58). While there is some dispute as to the quality of the sand and 
gravel deposit, there was no question but that there is a sufficient quan- 
tity of it suitable for use as concrete aggregate for the construction of 
roads and highways (Tr. 59, 60). The boulders and field stones from 
the claims offer a variety of colors, shapes, sizes and surfaces and are 


2These and similar references are to the pages of the transcript of the official report of 
proceedings before the hearing examiner and to the exhibits offered. 
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used as building stones in the construction of walls, patios, and fire- 
places, and for decorative landscaping (Tr. 446, 448, 449, 452-456). 
The stone is gathered from the claims and transported to the Melluzzo 
stone yard where it is offered for sale along with stone gathered from 
other claims. 

The hearing examiner related the history of the Melluzzo stone op- 


eration in some detail: 


Briefly, the background for the Melluzzo stone operation began many years 
ago. Over an extended period of time Frank Melluzzo and his brother Dino hunted 
in the mountains throughout Maricopa County, and while doing so they often 
picked up from one to a jeep-load of rock containing various attractive colors. 
The, rocks were taken home and kept in the yard in front of Dino Melluzzo’s 
house. Occasionally, people passing by the yard would buy small quantities of the 
rock from Dino, his wife, the children, or whichever member of the Melluzzo 
family happened to be home. In 1958 or 1954 Frank Melluzzo recognized the possi- 
bilities in the stone business and started actively collecting stone. Thus, over a 
period of years a hobby became an avocation and then developed into a vocation. 

During this early period and up to and including 1956, Frank Melluzzo was in 
the window cleaning business and had a house and store rental business in and 
near Phoenix. By 1956 he had become more and more occupied with stone and 
gradually turned the window cleaning business over to his brother. In 1954 and 
1955 the Melluzzo brothers, a brother-in-law, and several employees of the win- 
dow cleaning business worked on a part-time basis collecting stone, In the fall of 
1955 two quarrymen were employed solely for the collection of stone. 

Prior to July 23, 1955, Frank Melluzzo and the members of his family allegedly 
located 8 or 9 groups of placer claims comprising approximately 50 individual 
claims containing from 20 to 160 acres each in Maricopa County for field stone, 
slate, or other building material including sand and gravel. The claims for which 
location notices have been recorded in Maricopa County are the Rena Nos. 1 
through 6, the Nita Jean Nos. 1 through 4, the Enterprise groups of 15 claims, 
the White Shale group with 8 claims, the P and M Enterprise group with 6 claims, 
the Sunburnt group with 6 claims, the Concetta, and the Dino 8 (Exh. 87). In ad- 
dition Mr. Melluzzo stated that there are an unknown number of claims which 
have not yet been recorded. At the hearing he could not remember the number or 
the names of the unrecorded claims. This list does not include the claims pur- 
chased by him such as the Arizona Placer claim nor does it include claims outside 
of Maricopa County such as the claims in Northern Arizona which were located 
for flagstone. And it does not include 900 acres of lode claims known as the 
Hl Rame group, part of which embrace the Rena claims. 

In the. early part of the 1950’s most, if not all, of the stone used in Arizona for 
construction purposes was flagstone. By 1957 the trend changed and the rough, 
irregular. field stone became more popular. The contestee testified that walls, 
fireplaces, etc., are now being constructed with stone from many different loca- 
tions or claims to give a variegated appearance. This testimony is amply sup- 
ported by the colored photographs received in evidence at the hearing. These 
photographs show the uses of the field stone both before and after July 1955. 

In the operation of his stone business Mr. Melluzzo sends employees out to 
different groups of claims with instructions to bring back a volume of stone. 
The stone is picked off the ground in most cases and is then delivered to the 
stone yard which is used both for storage and display. Customers go to the yard 
and select the colors they want and order the stone on a ton or yardage basis. 
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Many contractors and stone masons who are familiar with the product. place 
their orders by telephone, Some of the stone is delivered by the company to the 
construction site and some stone is sold at the yard..On the larger jobs the stone 
is delivered directly to the construction site from the various claims. Mr. Mel- 
luzzo testified. that the product sold contains many colors and that each color 
comes from.a different claim or area. He stated that the business is possible only 
because he has many claims with a wide variety of colors. Some claims con- 
tain more than one color of stone but no one color can be sold by itself. 

Mr. Melluzzo does not keep records of production by individual claims and 

until quite recently he did not keep records of total. production. He testified that 
there was never any apparent reason for keeping such records, At this time he 
ean only guess how much stone came from each claim in any one year. This is also 
true of the income from the individual claims, particularly in the early years 
' during the hobby and avocation period when every member of the family was. 
selling the stone. 


* * * * * * * 


Over the past ten years in which Mr. Melluzzo has been mining stone he has 
had many contacts with the Bureau of Land Management through patent appli- 
cations, previous contest hearings, a contest hearing held after this case was 
heard, and through the information counter at the Land Office. His patented 
claims include the Dino §., on which he built his attractive home. 

The previous hearings involving Mr. Melluzzo which were referred to at the 
present hearing were Contest No. 9946, Melluezo v. Cali heard on February 14, 
1956, which involved the Nita Jean group, and Contest No. 9866, United States v. 
Mettuzzo, heard on April 4, 1958, which involved the Arizona Placer claim. The 
subsequent hearings, Contest 10549, United States v. Meliuzzo, held on November 
18, 1968, involved part of the El Rame lode group, and Contest Nos. 10591, 10592, . 
10593, and 10594 which were held as a combined hearing and started on May 5, 
1964. These latter cases involved two Nita Jean claims, the Concetta and the 
Enterprise group. The information for this background summary has been liber- 
ally extracted from the transcripts in the various hearings, from the patent ap- 
plication for the Dino S., and from decisions of the Bureau and the Department 
resulting from hearings. 


The validity of the claims was challenged in a contest complaint 
filed on March 26, 1963, on the grounds that: 


1. The Rena Nos. 1, 2, 3, 4, 5, and 6, placer mining claims are for common 
varieties of minerals affected by Public Law 167 (‘act of July 23, 1955—84th Con- 
gress; 69 Stat. 367; 30 U.S.C. see. 601).? 

2, These claims were not located until after July 28, 1955, the effective date 
of Public Law 167, supra. 

3. There was no validating discovery of mineral as required by the United 
States mining law within the limits of the Rena * * * placer mining claims. 


® Section 3.of the act of July 23, 1955, as amended, provides: 

“No deposit of common varieties of sand, stone, gravel * * * shall be deemed a valuable 
mineral deposit within the meaning of the mining laws of the United States so as to give 
effective validity to any mining claim hereafter located under such mining laws: * * *, 
‘Common varieties’ as used in this Act does not include deposits of such materials which 
are valuable because the deposit has some property giving it a distinct and special 
value * # *,” 
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The hearing examiner held that the sand, gravel and stone were 
common varieties of sand, gravel and stone and were excluded from 
location by the act of July 23, 1955, supra. This being so, for the claims 
to be locatable, he stated, the claimant must establish the marketability 
of the materials before July 23, 1955. He then analyzed at length and 
in detail the evidence in this and the other proceedings involving these 
and other claims of the contestees and the sand, gravel and stone 
markets in the Phoenix area. He concluded that the evidence did not 
establish that “any particular 10-acre subdivision within the group of 
claims was valuable for its mineral content or that the materials on the 
claims could have been profitably sold in a market for which there 
were many other more readily available deposits prior to July 23, 
1955.” Finally he determined that the Rena placer claims were not 
located in December 1954 as the contestees claimed and, in fact, were 
not located prior to the effective date of the act of July 23, 1955. 

On appeal, the Chief, Office of Appeals and Hearings, affirmed. He 
held that the mineral materials in the claims are common varieties, 
that the contestees had not established that the claims were located 
prior to July 23, 1955, that claims located for common varieties of sand, 
gravel and stone after that date are null and void, and that they had 
also failed to establish that the sand, gravel and building stone from 
the claims were marketable prior to July 23, 1955. He also rejected 
appellants’ contention that the Department’s hearing procedure was 
in violation of section 5 of the Administrative Procedure Act, 60 Stat. 
239, now 5 U.S.C. sec. 554 (Supp. IV, 1969), because the hearing 
examiner was under the control of the administrative bureau that 
initiated the mining contest.* Finally he found nothing in the hearing 
examiner’s reference to other mining contests in which the Melluzzos 
were parties that amounted to a denial of due process. 

On appeal, the Melluzzos contend that the claims were located prior 
to July 23, 1955, that a market existed prior to July 23, 1955, for the 
materials produced from the claims, that the materials on the claims 
are of special and distinct value, and that they have not béen accorded 
due process. 

The principles controlling the disposition of mining claims located 
for sand, gravel and building stone are well established. As we have 
seen, the act of July 23, 1955, supra, removed “common varieties” of 
such materials from location under the mining laws. Thus if the mate- 
rials on the claims are common varieties, the appellants in order to 
“3 Former section 5 provided in part: , 

“The same officers who preside at the reception. of evidence pursuant to section 7 shall 
make the recommended or initial decision * * *, * * * nor shall such officer be responsible 
‘to or subject to the supervision or direction of any officer, employee, or agent engaged in 
the performance of investigative or prosecuting functions for any agency. No officer, em- 
ployee, or agent engaged in the performance of investigative or prosecuting functions for 
any agency in any case shall, in that or a factually related case, participate or advise in 


the decision, recommended decision, or,agency review * *.* except as witness or counsel 
in public proceedings.” 
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satisfy the requirement of discovery must show that as of July 23, 1955, 
the deposits could have been extracted, removed, and marketed at a 
profit. Marketability can be demonstrated by a favorable showing as 
to such factors as the accessibility of the deposit, bona fides in develop- 
ment, proximity to market, and the existence of a present demand for 
the material, that is, a demand that existed when the deposit was sub- 
ject to mining location. United States v. Coleman, 390 U.S. 599 (1968) ; 
Foster v. Seaton, 271 F. 2d 836 (D.C. Cir. 1959); United States v. 
Alfred N. Verrue, 75 1.D. 300 (1968). 

If any of the deposits i is of an uncommon variety of sand, stone, or 
gravel, then it remains subject to mining location and the date of 
discovery can be after July 23, 1955. Whether a deposit is or is not 
a common variety, there must be a discovery at a time when the land 
in the claim is open to location and the claimant must be able to 
demonstrate as a present fact that the claim is valuable for mining 
purposes. United States v. Warren L. Wurts and James E. Harmon, 
76 1.D. 6 ( 1969). 

If there is a deposit of an uncommon variety of sand, gravel, or 
stone on the claims which meets the other requirements of the mining 
laws, then the claims are valid and the other issues in the case will be 
rendered moot. We will examine this aspect of the appeal first. 

The appellants allege that the superior qualities of the sand and 
gravel are “gradation, absence of plastic fines, alkali reactivity, 
abrasion, soundness and asphalt mix design.” They also contend that 
the gravel from the Rena claims alone of all the gravel north of North- 
ern Avenue, the line beyond which they say hauling of gravel from 
the Salt River, the major source of supply in the Phoenix area, becomes 
uneconomical, is usable without costly additives. 

The mining claims, as we have seen, lie north of Phoenix, and are 
now in an area in which there is a market for sand and gravel (Tr. 50, 
344, 621, 650). The sand and gravel from the claims is used for the 
same purposes as other sand and gravel deposits, that is, for the 
construction of roads and other building purposes. 

The hearing examiner held that the sand and gravel deposit is a 
common variety, citing United States v. Basich, A-30017 
(September 23, 1964) : 

* * * The Department has consistently held that materials of a superior qual- 
ity which can be produced advantageously but which are used only for the same 
purposes as other less desirable deposits of the same materials are common 
varieties of material and are not locatable under the mining laws since these 
advantages do not give them a distinct and special value. 

The Bureau of Land Management affirmed on the same ground, 
stating: 

The sand and gravel deposit is of suitable quality for use as concrete aggregate 
or mineral aggregate for the construction of roads. The evidence shows there are 
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other sources of the material closer to the metropolitan area. Sand and gravel 
suitable for construction purposes, free from deleterious substances, and having 
proportions of hardness, soundness, stability, favorable gradation, non-reactivity, 
hydrophilia, and non-plastcity to meet construction specifications without ex- 
pensive processing, but used only for the same purposes as other widely available, 
but less desirable deposits of sand and gravel, are common varieties of sand 
and gravel and not locatable under the mining laws since these facts do not 
give them a special, distinct value. See United States v. J. R. Henderson, 68 
LD. 26 (1961). 


In a recent case the Department reviewed the cases it had decided 
which were concerned with the question whether building stone was 
a common or uncommon variety of stone and concluded: 


It must: be conceded that the language used in some of the Department’s deci- 
sions on common varieties could lead to the conclusion that the Department 
would hold to be a common variety any mimeral deposit that was used for the 
same purposes as deposits of admittedly common varieties of the same mineral. 
See the Ligier, Metluzzo, and McClarty cases, also United States v. J. R. Hender- 
son, supra; United States v. J. R. Cardwell and Frances H. Smart, A-29819 
(March 11, 1964) ; United States v. R. R. Hensler, Sr., et at., A-29973 (May 14, 
1964) ; United States v. L. N. Basich, A-80017 (September 23, 1964). United 
States v. U.S. Minerals Development Corporation, 75 1.D. 127, 183 (1969). 


‘It then went on to discuss the criteria pertinent to determining 
whether or not a material is a “common variety :” 


In short, the Department interprets the 1955 act as requiring an uncommon 
variety of sand, stone, etc. to meet two criteria: (1) that the deposit have a 
unique property, and (2) that the unique property give the deposit a distinct 
and special value. Possession of a unique property alone is not sufficient. It must 
give the deposit a distinct and special value. The value may be for some use to 
which ordinary varieties of the mineral cannot be put, or it may be for uses to 
which ordinary varieties of the mineral can be or are put; however, in the latter 
ease, the deposit must have some distinct and special value for such use. For 
example, suppose a deposit of gravel is found which has magnetic properties. 
If the gravel can be used for some purpose in which its magnetic properties are 
utilized, it would be classed as an uncommon variety. But if the gravel has no 
special use because of its magnetic properties and the gravel has no uses other 
than those to which ordinary nonmagnetic gravel is put, for example, in manu- 
facturing concrete, then it is not an uncommon variety because its unique prop- 
erty gives it no special and distinct value for those uses. 

The question is presented as to what-is meant by special and distinct value. 
If a deposit of gravel is claimed to be an uncommon variety but is used only 
for the same purposes as ordinary gravel, how is it to be determined whether 
the deposit in question has a distinct and special value? The only reasonably 
practical criterion would appear to be whether the material from the deposit 
commands a higher price in the market place. If the gravel has a unique char- 
acteristic but is used only in making concrete and no one is willing to pay more 
for it than for ordinary gravel, it would be difficult to say that the material 
has a special and distinct value. 


* * * * & * * 
When the same classes of minerals used for the same purposes are being com-. 
pared, about the only practical factor for determining whether one deposit of 
material has a special and distinct value because of some property is to ascertain 
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the price at which it is sold in comparison with the price for which the material 
in other deposits without such property is sold. Jd., 184, 185. 

These criteria were generally approved in the recent case of ut G- 
Clarty v. Secretary of Interior, 408 F. 2d 907 (9th Cir. 1969).* Since 
they are broader than the standard relied on by the hearing examiner 
and by the Office of Appeals and Hearings, the evidence must be 
re-evaluated in terms of the Minerals Development criteria. 

The first criterion is that the deposit of material must have a unique 
property. Only if it has a unique property is it necessary to consider 
the second criterion, that the unique property must give the deposit 
a distinct and special value. We consider first then whether the Rena 
claims contain deposits of materials which have a unique property. 

As we have noted, appellants strongly urge that the sand and gravel 
on the claims is unique because it is superior in-several requisite prop- 
erties: gradation, absence of plastic fines (non-plasticity), alkali reac- 
tivity, resistance to abrasion, soundness, and suitability for asphalt 
mix. These, however, are properties which must be met and are met 
to certain minimum standards by all sand and gravel that is used 
commercially. It was therefore incumbent upon appellants to show 
that the Rena sand and gravel is so superior to other sand and gravel 
that it can be claimed to be unique. This essentially is a matter of 
comparison and the obvious question, of course, is what sand and 
gravel the Rena sand and gravel is to be compared with. The easy 
answer is that it is to be compared with common varieties of sand and 
gravel, but the difficulty is in deéermining what is a common variety. 

The difficulty in making this determination is that it inevitably leads 
to the question as to what area is to be considered in determining 
what is a common variety. This is strikingly pointed up by contestees’ 
exhibit R, which shows the occurrence of sand and gravel sources in 
the Phoenix metropolitan area. This map shows that by far the larg- 
est source is the bed of the Salt River, which runs parallel to and 
approximately 9 miles south of Northern Avenue, an.east-west street. 
Two other main sources are the Agua Fria River and the New River, 
which run in a north-south direction across Northern Avenue in the 
western part of Phoenix. Roughly parallel tothe Agua Fria River and 
the New River and 8 to 10 miles to the east is Cave Creek, the southern 
terminus of which for our purposes is about 3 miles above Northern 
Avenue. From that point Cave Creek runs approximately 10 miles in 


4The court. did question the Department’s conclusion that where a material claimed to 
be an uncommon variety is used only for the same punposes as a common variety the only 
reasonably practical criterion for determining. whether the alleged uncommon variety has 
special and distinct value is whether it commands a higher price in the market place. The 
court suggested that this “cannot be the exclusive way of proving that a deposit has a 
distinct and special economie value attributable to the unique property of the deposit.” 
408 F.2d at 909. The MeClarty case concerned a deposit of building stone which had the 
unique property of a high percentage of stone naturally fractured into regular shapes re- 
quiring little or no fabrication for laying up in walls, etc. 
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a north-northeast direction to the Cave Creek Dam where the Rena 
claims are situated. The Rena claims lie 12 miles north of Northern 
Avenue and approximately 20 miles due north of the principal sand 
and gravel operations in the Salt River, Near the southern terminus 
of Cave Creek, about 5 miles north of Northern Avenue, are three pits, 
on 19th Avenue, held by Union, Allstate, and the city of Phoenix. 

Appellants at the hearing predominantly compared the Rena sand 
and gravel with the deposits lying north of Northern Avenue. This 
excluded the major deposits in the Salt River. The reason given for 
using Northern Avenue as a limit was that it is the general practice 
of Salt River producers to charge a bonus of 6 to 10 cents a ton mile 
for haulage beyond Northern Avenue (Tr. 338-839). The significance 
of this is not brought out by appellants. The implication seems to be 
that Salt River material is not competitive with Rena material in the 
market area north of Northern Avenue and therefore should not be 
compared with it, but there is no evidence to this effect. On the con- 
trary the fact that Salt River producers do have a system of charges 
for deliveries north of Northern Avenue indicates that they sell 
material in that area and are competitive with the Rena material. 

Implicit in appellants’ attempt to limit the area in which the sand 
and gravel deposits are to be compared is the assumption that a deposit 
can be unique within the contemplation of the common varieties statute 
merely because of its location. In United States v. Mt. Pinos Develop- 
ment Corp., 75 I.D. 320 (1968), the Department rejected location as 
a factor for determining whether or not a deposit of sand and gravel 
is an uncommon variety. The Department pointed out that location 
is a significant element in determining whether a deposit of sand and 
gravel is marketable at a profit and thus satisfies the requirement of a 
discovery but that the test of discovery is not the same as the test of an 
uncommon variety. 

The act of July 23, 1955, supra, states that “common varieties” do 
not include deposits of sand, gravel, etc. which are valuable “because 
the deposit has some property giving it a distinct and special value” 
(italics added). This suggests that a special physical property must 
inhere in the deposit itself and that factors extrinsic to the deposit 
are not to be determinative. Location is such an extrinsic factor. 
We are not aware of any sound basis for gleaning a Congressional 
intent to make a deposit an uncommon or common variety depending 
on whether it is located within or outside of a market area or even 
whether it is located in a particular part of a market area. 

For these reasons we conclude that the Rena sand and gravel is 
to be compared not only with the sand and gravel deposits north of 
Northern Avenue, but also with the large deposits in the Salt River, 
particularly since only about 15 percent of the concrete aggregate 
market lies north of Northern. Avenue (Tr. 344). With this ground 
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rule established, let us see whether the appellants have shown by a 
preponderance of the evidence (Foster v. Seaton, supra) that the 
Rena sand and gravel has the unique properties claimed by the 
appellants. 

Appellant’s case in this respect rests almost entirely upon the testi- 
mony of Michael D. Obele, a soils and material engineer formerly 
with the Arizona Testing Laboratories, a private organization. Obele 
was in charge of testing materials and said that the company had 
tested samples from almost every pit in the Salt River Valley at one 
time or another (Tr. 337). He described the properties for which 
sand and gravel is tested—gradation, soundness, etc. (Tr. 329-337). 
One of the company’s lab technicians took one sample each from the 
Rena Nos. 3, 4, and 6 to a depth of 16 feet (Tr. 346-348). The com- 
pany first ran only a sieve analysis to determine gradation of the 
material and the plasticity of the fines (Tr. 362; Ex. S). Obele. testi- 
fied that, with only a screening to exclude material larger than 1% 
inches and with-no washing, the material in its natural condition 
met the gradation requirements specified for concrete aggregate by the 
American Society for Testing Materials (ASTM). (Tr. 363-364; 
Ex. T). The sieve analysis also showed the material to be non-plastic 
(Ex. S, pp. 4-6). 

Further tests were then run but only on the sample from the Rena 
No. 6 because the material appeared to be uniform. The sample was 
tested for reactivity, soundness, and resistance to abrasion. The test 
showed that the material easily met specifications for soundness and 
abrasion and was non-reactive, thus permitting its use with any type 
of Portland cement (Tr. 365-871; Ex. S, p. 10). The test report con- 
cluded that the Rena material was an excellent concrete aggregate 
“Gf crushed, graded and stockpiled properly” (Ex. S., p. 10). 

Although Obele was generally asked by contestees to compare 
the Rena material with other material from sources north of Northern 
Avenue, he was asked by them and by the contestant to make some 
comparisons with the Salt River material. On gradation he said that 
Salt River had more large boulders than the Rena claims; conse- 
quently more crushing would be*required “if you wanted to use them” 
(Tr. 875, 404). On reactivity he said that “sometimes” there is reac- 
tivity with the Salt River aggregate and stripping agents are required 
in making asphaltic concrete, which is not true of the Rena material 
(Tr. 376). The latter is superior to Salt River material because it 
has more of the dark basic rock which has a better affinity for 
asphalt (Tr. 397-898). However, Obele later stated that the Rena 
material is only “a bit less reactive” than that from Salt River and 
that “reactivity is not a problem in this area because we have an 
excellent low [sic] supply of low alkali cement.” The Rena material 
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will have “another separate and distinct value” because of its lower 
reactivity only “should the occasion ever arise for cement from 
another area, specialized cement” (Tr. 404). 

‘Obele also testified that the Rena material was superior to the Salt. 
River material in that it did not require washing (Tr. 397). How- 
ever, the test report had stated that washing of the sand “may become 
necessary, although from our test data it would seem unnecessary” 
(Ex. S., Pp. 11). Obele indicated that the statement was cautionary 
since “it is so unusual that you can produce concrete aggregate with- 
out washing.” He believed no washing was necessary to the depth: 
of the samples, 16 feet (Tr. 383-384). He said. that washing was 
“generally” needed for the Salt River material, but that he supposed. 
there were places where no washing was necessary. In fact, he was 
only sure that one operator was washing (Tr. 385). Again, though, 
when asked whether the Rena material was superior with respect 
to fines and plasticity over the Salt River material, he replied that 
it was, in general, because there is “a great deal of washing done at.’ 
the Salt River” and also there is a lot of larger rock (Tr. 405). 

As to soundness Obele testified that the Rena material was. com- 
parable to the Salt River aggregate (Tr. 369). As for resistance to 
abrasion the Rena aggregate “would be perhaps just a bit tougher 
than Salt River, a percent or two” (Tr. 370). 

An evaluation of Obele’s testimony indicates that he believed the 
Rena material to be superior to the Salt River material in three 
respects, gradation, cleanliness, and reactivity, but only generally so. 
Thus he did not say that ai? Salt River aggregate had to. be washed 
but, at the most, only “a great deal.” On reactivity he indicated that. 
the Salt River material was only “a bit” more reactive but that reac- 
tivity was not a present problem anyway. On gradation he was con- 
cerned only with the présence of more Salt River boulders, presumably 
over 114 inches in size, which would have to be crushed if they were 
to be used. The Rena claims also have boulders over 114 inches in 
size which have to be screened out and crushed if they are to be used.. 

The degree of superiority of Rena materials in these respects is 
hardly indicated to be of such magnitude as to warrant the conclusion: 
that the Rena deposits possess unique properties which would set 
them apart as uncommon varieties. Perhaps the proper view to be 
given to Obele’s testimony is to be found in his statement that “no 
concrete aggregate is a common variety aggregate” and that “ald 
the pits along the Salt River and the other stream beds that we have 
talked about [Agua Fria, New River, etc.] are noé common varieties” 
(Tr. 402; italics added). Obele seemed to consider asa common variety 
in the area only the ordinary silt or alluvium to be found everywhere 


(Tr. 341, 873-875). 
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The principal expert witness for the Government was Charles H, 
McDonald, a highway engineer specializing in materials employed 
by the city of Phoenix since August 1963 (Tr. 595). Prior to that 
time and from 1930 he was with the Bureau of Public Roads, prin- 
cipally as.a materials specialist but also as a construction engineer. 
He worked over the entire State but principally in the Phoenix area, 
where he was in charge of materials going into all Federal aid high- 
way projects (Tr. 596, 622-623). 

McDonald testified as to tests made of two samples from stockpiles 
of sand and gravel on the Rena No. 4 (Tr. 600-601). The tests showed 
plasticity indexes of 4 and 8, determined by the wet method (Tr. 
617; Ex. 24). He criticized the non-plasticity result of Obele’s test 
(Ex. S.) for the reason that it was made by the dry method (Tr. 
617). McDonald stated that it was a characteristic of all pits in 
southern Arizona—he had seen most of them—that the upper material 
is non-plastic but that plasticity increases at depth. This was true of 
Salt River. He had examined some of the lower layer in the pit on 
the Rena claims and noticed the plasticity was increasing (Tr, 610- 
611, 647-648). The only difference from one deposit to another was 
the depth of the non-plastic material. The clean materials were much 
deeper in the Salt River than in Cave Creek because the Salt River 
was a considerably larger stream. Even in Salt River, however, clay 
impregnated material would be encountered at 50 feet (Tr. 614-616), 7 

Questioned as to the processing required for the Rena material, 
McDonald criticized Obele’s test report (Ex. 8.). He said that’ for 
concrete sand the maximum limit on sand passing the No. 200 screen. 
is 5 percent and that Obele’s report showed only 3, 4, and 4 percent, 
respectively, of the three samples passing the No. 200 screen. However, 
McDonald said, this was based on a composite sample whereas if 
the material was split between coarse and fine sizes, as is done in the 
normal production of concrete aggregate, the percentage of fine sand 
passing the No. 200 screen would double, going to 6 and 8 percent. 
The only practical way of removing the excess No. 200 material is 
to wash it, which is practiced generally in the Salt River “which is 
normally a cleaner material than Cave Creek.” McDonald also said. 
that in actual production, because of islands of silt deposits in a 
stream wash, general experience showed that the material produced 
would show anywhere from 2 to 10 percent more passing the No. 200. 
screen than tests would show. For that reason, in his opinion, pro- 
duction on a large scale would have to be washed to meet specifica- 
tions (Tr. 618-620). 

McDonald testified that it is quite rare to find a deposit which 
requires no crushing or screening and which would meet specifica- 
tions just as extracted. He knew one at Mesquite Creek but Salt River 
and Cave Creek could not be used in that fashion (Tr. 657). He said. 
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that the upper layers of the Rena deposit would be easier to work than 
the Salt River material and that the deposit would certainly be 
valuable “if it were as deep as the Salt River” (Tr. 657-658). He 
also said that if he had no outside knowledge of materials and had 
only the Obele test report before him, and a wet test showed non- 
plasticity, he would say that the material was good but not special 
(Tr. 661-662). 

Obele testified on rebuttal that he ran a wet plasticity test on a 
stockpile sample and that it showed nonplasticity (Tr. 684). 

McDonald’s testimony and his test report, we believe, substantially 
controverts Obele’s testimony and test report in critical respects, 
namely, whether the Rena sand and gravel is unique because it re- 
quires no washing and because it is nonplastic. The McDonald testi- 
mony, in our opinion, is entitled to as much weight as the Obele 
testimony, if not more, because it is based upon experience and wide 
observation of sand and gravel deposits all over southern Arizona and 
particularly in the Phoenix area, Obele’s testimony was much more 
confined to laboratory tests. Even so, Obele’s testimony showed no 
more than that there were minor variances in properties between the 
Rena sand and gravel and the Salt River deposits, and Obele testified 
that the 5 largest producers of sand and gravel in the Phoenix area 
had pits in the Salt River which presumably supplied most of the 85 
‘percent of the market area existing below Northern Avenue (Tr. 344, 
886-387). 

We conclude therefore that the appellants have fallen far short of 
‘showing by a preponderance of evidence that the sand and gravel 
-deposits in the Rena claims have unique properties which would set 
‘them apart from the common varieties of sand and gravel in the Phoe- 
“nix area as exemplified by the extensive deposits in the Salt River. The 
first criterion necessary for establishing an uncommon variety of sand 
-and gravel not having been established, the question of satisfying the 
-second criterion, whether the unique property gives a special and 
-distinct value to the deposit, is not reached. 

We turn now to a consideration of whether the building stone or 
decorative field stone on the Rena claims is an uncommon variety. The 
‘stone is of two general types, one a rounded basalt (“nigger head”) 
and the other a greenstone. As we have seen, the stone is used for 
decorative purposes in walls, fireplaces, and other structures and in 
landscaping. 

As for the rounded basalt, appellants simply state in their present 
appeal that it does not commonly occur in the Phoenix area because 
it is rounded by tumbling downstream for long distances and there 
are few streams of such length. However, this is contradicted by testi- 
‘mony of McDonald that the rounded basalt is “very common” in the 
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Phoenix area and “extremely common” in the Salt River (Tr. 675-679) 
and is plentiful in New River (Tr. 680). 

As for the greenstone appellants assert only that the “area of these 
claims” is the only source of greenstone shown on the geological map 
of Maricopa County and is the only source close to the Phoenix metro- 
politan area. The geologic map (Ex. .19) shows that the claims are 
situated in a greenstone area approximately 6 miles long by 114 to 2 
miles wide. The map also shows a smaller greenstone area, approxi- 
mately 8 miles long and 14 to 1 mile wide, about 114 miles north of 
the first area. The map shows 8 smaller areas of greenstone south, of 
the claims area, that is, closer to Phoenix by as much as 214 miles. 
According to the map, then, there are over 7000 acres designated as 
greenstone.® 

There is nothing in the record to show that the greenstone is rarer 
than the other decorative field stone which is used in the Phoenix area. 
It is apparently not used by itself but is mixed with a variety of other 
colored stone from other claims held by the appellants. 

We find little to distinguish this case from the Coleman case, supra, 
decided by the Supreme Court. Coleman had 18 placer claims, com- 
prising 720 acres, which contained decorative building stone. He said, 
like the appellants here, that he needed. all the claims to provide a 
complete range of colors for ornamental use. The Department held 
that the stone was a common variety in view of the fact that similar 
stone occurred in the area of 28,000 acres of which the claims were a 
part. United States v. Aifred Coleman, A-28557 (March 27, 1962). 

Before the Supreme Court Coleman argued that his stone was an 
uncommon variety. He stressed that even the Government witnesses 
admitted that the stone “ranged in colors from gray, buff, reds, pinks 
and rusty colored which grade into black * * * and that it, for many 
years, had been used for fireplaces, rock walls, and, to a limited ex- 
tent, for veneer-type construction” (Coleman brief, p. 27). Coleman 
submitted as part of the record three color photographs (Exhibits 
P, Q, and R) showing the use of his vari-colored stone in the walls 
and columns of a commercial building. The court, however, agreed 
with the Department that.the stone was a common variety. 

Appellants’ stone is not different from Coleman’s stone. Both are 
used for the same purposes and Coleman’s color photographs could 
have been photographs used in this case. Appellant’s photographic ex- 
hibits show construction uses identical to Coleman’s. There is no 
contention that decorative building stone is rare in the Phoenix area. 

5The map also shows far more extensive areas in the county which are designated as 
“schist.” The legend on the map states that “schist” “locally includes diorite, rhyolite, and 
greenstone.” A witness for the contestees indicated that that greenstone might not have the 


same color variations but his testimony was not at all clear on what the distinction might 
be (Tr. 269-271). 
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Melluzzo himself has located 56 placer claims (Ex. 87) and has 8 or 9 
quarries (Tr. 476, 551). There are several other stone suppliers in the 
area (Tr. 427) who presumably have their own sources of supply. 

Since none of the materials on the Rena claims is an uncommon 
variety, a location based on any of them is valid only if the material 

was marketable at a profit prior to July 28, 1955. United States v. 
Coleman, supra; Foster v. Seaton, supra. 

The evidence is overwhelming that there was no market for the 
sand and gravel from the claims prior to July 28, 1955. McDonald 
testified that there were closer sources which supplied what demand 
there was in the area, that it would have been economic folly to open 
a pit at the Rena locations except for some local road building in the 
immediate area, and that a market did not develop until the 1960's 
(Tr. 620-621). Another Government witness placed the current main 
market at about an equal distance from the Rena claims and the Salt 
River deposits and said the New River deposits are closest to the north- 
ern market (Tr. 63-64). These other deposits have almost all been in 
operation for over 20 years and there has never been a shortage (Tr. 
64). Obele testified to Union’s operating pit on 19th Avenue, 4 miles 
north of Northern Avenue and 6 miles south of the Rena claims (Tr. 
343-344). He also referred to at least 8 plants on the Agua Fria and 
2 on New River (Tr. 389). All of these pits produce materials which, 
with varying degrees of processing, can be used as concrete aggregate 
(Tr. 383, 390). Obele said the market north and east of Phoenix 
(toward the Rena claims) developed significantly in the last 4 years; 
he had no knowledge of the situation prior to 1959 (Tr. 390). 

The Rena material was first developed on a large scale between 
March and December 1962 by the Allstate Materials Company (Tr. 
27, 31, 79), 7 years after the critical date. 20,000 to 30,000 tons were 
removed from the pit which was on the Rena No. 4 (Tr. 88). The only 
evidence as to any development prior to July 23, 1955, was Melluzzo’s 
uncertain testimony that 600 tons of sand and gravel, mostly sand, were 
sold commencing in December 1954 (Tr. 467-468, 699). He used 
about 100 tons for houses he was building and Shorty Rutter took 500 
tons for which he paid $.25 per yard, he thought (Tr. 700, 721-724). 
This very limited disposal of sand and gravel, apparently for limited 
local use,® falls short of establishing that the Rena sand and gravel 
could have been extracted and sold at a profit as of July 23, 1955." 
On the contrary, the market was adequately supplied by much closer 
regularly operated commercial pits. 


6 The use of at least some of the sand and gravel is indicated by the testimony of Carlo 
Incardone, a Melluzzo employee from November 1954 to sometime in 1955, that in loading 
sand and gravel “we used’ to shovel everything that came along, grass, weeds and all” 
(Tr, 420). This type of material, without processing, could hardly have been sold in the 
concrete aggregate market. : 

TAs is shortly indicated in the extract from the hearing examiner's decision, the sale to 
Rutter might have been for as little as $92.55. 
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As to the marketability of the building stone prior to July 23, 1955, 
the hearing examiner carefully and thoroughly reviewed the testimony 
in this and other hearings in which Melluzzo presented evidence about 
his building stone operation. The hearing examiner stated : 


Merketability 


On the subject of marketability there were a number of witnesses who testified 
on behalf of the contestant. Lewis S. Zentner, a mining engineer employed by the 
Bureau of Land Management, stated that he made an investigation in the latter 
part of 1962 to determine the potential market for sand, gravel, and stone from 
the claims prior to July 1955. He interviewed several people in the stone business, 
apparently competitors of Mr. Melluzzo, and was informed that there was no 
market for the sand and gravel from the Rena claims in 1955. 

Luther 8, Clemmer, another mining engineer employed by the Bureau of Land 
Management, was in the area of the claims on 8 separate occasions in 1959 to 
determine the mineral character of the land in connection with small tract appli- 
cations. At that time he saw no gravel operation and he was not aware that there 
were placer claims in the area. 

Robert Krug, a weekend prospector, testified. that in 1953 he was living in a 
house owned by Mr. Melluzzo’s father and that Mr. Melluzzo was in the window 
cleaning business but was doing some mining. Mr. Melluzzo appeared to him to 
be fascinated and enthusiastic about mining. In the latter part of 1953 Mr. Krug 
moved to California but returned to Phoenix several years later. In 1956, 1957 
and 1958 he prospected the area both above and below the Cave Creek Dam. 
While prospecting he looked for mining claim monuments in part to determine 
the land description but never found any ‘in the area. 

Jack Clarke, another weekend prospector, was in the Cave Creek dam area 
several times in 1956 or 1957 prospecting for placer gold. During this period there 
were no fresh diggings below the dam and nothing to suggest to him that there 
were placer claims in the area. 

Charles H. McDonald, a highway engineer, testified that he was a material 
specialist employed by the Bureau of Public Roads in Arizona with headquarters 
in Phoenix during the period from 1930 to 1963. He expressed the opinion that 
there was no market for the sand and gravel in the Rena area prior to 1956 
because there were sources of supply much closer to the potential demand. He 
stated that a person would be committing “an economic folly” (Tr. 621) to open 
a pit in the area prior to 1956, except for some local road building in the imme- 
diate area. He concluded that a market did develop for the material on the 
claims in the 1960's. 

There were also a number of witnesses who testified for the contestees on this 
subject. Edward H. Barlow, a quarryman employed by the Melluzzo Stone Co., 
testified that he was first on the claims in January 1955, and that he gathered 
stone up and down the wash on both sides of the dam. He estimated that he 
removed several truck loads of stone and several loads of gravel from the claims 
during the period between January and July 1955. 

Ross Palmer testified that he saw Mr. Melluzzo in the area during the first part 
of July 1955, and saw him haul a truck load of rock from the claims, Mr. Palmer 
remembered the date because he was first employed as a constable on July 1, 
1955, and he went to the area immediately after being employed to practice pistol 
shooting. 

Carlo Incardone, a plumber, testified that he moved from Chicago to Phoenix 
in 1953, and was first employed in the Phoenix area by Mr. Melluzzo. He was 
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with Mr. Melluzzo for approximately a year starting in November 1954. Originally 
he was employed in connection with the window business but later he collected 
stone from various Melluzzo claims. He recalled being on the Rena group in 
December 1954, and January 1955. During these two months he picked up a 
number of truck loads of material. One week in January he picked up four loads. 
Some gravel was secured and delivered to one of the Melluzzo houses. 

Frank Melluzzo testified in his own behalf and stated that he located the 
Rena group in December 1954, and that during this month he removed 60 tons 
of sand and gravel for use in the foundation of two of his own houses he was 
building at 755 and 1515 Hast Hatcher Road (Tr. 700). On direct examination 
he estimated that between 100 to 150 tons of stone at $9.00 a ton had been sold, 
and that 600 tons of sand and gravel had been removed from the claims in 1955 
prior to July 23, 1955 (Tr. 466). Later, on cross examination, he stated that 
he had no record of production or sales (Tr. 689) and could not even guess how 
much material was removed from any one of his numerous claims (Tr, 541). Still 
later he went back to the figures of 100-500 tons of stone and 600 tons of sand and 
gravel and stated that an equal tonnage came from each claim (Tr, 698). 

Of this sand and gravel Mr. Melluzzo stated that 100 tons were used by members 
of the family and 500 tons were sold to Shorty Rutter at 25 cents a yard, which 
amounted to $250 or $300 (Tr. 723). (Architectural Graphic Standards by 
Ramsey and Sleeper, 5th Hd., gives the average weight of sand and gravel as 
2700 Ibs. per cubic yard, Thus, if 500 tons were sold to Mr. Rutter at 25 cents 
a yard it would amount to 370 yards or $92.55. If the sale was for 25 cents a ton 
rather than a yard the sale price would be $125.) In 1962 at a time when there 
was a much greater demand Mr. Melluzzo was selling the sand and gravel for 
10 cents a ton (Tr. 482). ; 

Numerous photographs were received in evidence at the hearing to show the 
uses of the stone from the Melluzzo claims both before and after July 23, 1955. 
Mr. Melluzzo stated that the ‘“W” series 1 through 5 were pictures of walls and a 
culvert built with his stones, some of which came from the Rena group prior to 
July 23, 1955. Exhibits W-8, W-4, and W-5 are photographs of walls all built 
in the same neighborhood. He stated that the house shown on Exhibit W-4 is 
owned by Robert Wurzburger and that contestant’s Hxhibit 26 is a copy of a 
receipted bill for the stone sold to Mr. Wurzburger. This bill is dated August 1, 
1954. 

Another wall in the neighborhood which Mr. Melluzzo stated was built with 
his stone, part of which came from the Rena group, is owned by W. J. Caruthers. 
He testified that the Skyriders Hotel (Exh. X-4) was started prior to July 
1955, and that the walls of the hotel were built with some of his stone. In each 
case numerous colors were used and each color came from a different area or 
group of claims. He could not estimate how much stone in any one of the exhibits 
came from any particular claim. Exhibit W-2 is a picture of a culvert in front 
of a house owned by Frank Melluzzo’s father and was built in the spring of 1955 
with Rena material. The county agreed to build the eulvert if the Melluzzos 
would furnish the material. His father paid him $40 or $50 for delivering the ma- 
terial to the house. The culvert contains rounded boulders, and the only claims he 
owns with such boulders are the Rena claims. Also Mr. Melluzzo stated that 
he delivered stone from the Rena claims to the house at 118 West Hatcher Road 
and at Dr. Fusco’s Clinic across the street before July 1955 (Tr. 464), 

W. J. Caruthers testified on rebuttal (Tr. 871-891) that he moved into his house 
on. December 8, 1954, and that he built the rock wall on the side of his yard 
with rock which he had secured from Melluzzo’s 7th Avenue claims, not from the 
Rena group. Also, he stated that Wurzburger was his next door neighbor and 
that he had helped Wurzburger build his wall with stone from the 7th Avenue 
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claims. He added that the other walls shown on BHxhibit 48 (the same as 
Exhibits W-3, 4, and 5) were up at the time he moved into the area on Decem- 
ber 8, 1954. A 

Harold Fox testified (Tr. 881-891) that ‘the has lived at 118 West Hatcher 
Road since September 1952, and that none of the rock at his house came from 
the Melluzzo claims, He gathered the stone himself at numerous locations through- 
out the county. Also he stated that Dr. Fusco’s Clinic across the street from his 
house was constructed in 1956 or afterwards. 

In discussing the employees who worked for him on a part-time basis prior 
to July 23, 1955, in connection with his mining operation, Mr. Melluzzo named 
his brother Dino, Edward H. Barlow, Carlo Incardone, Keith E. Terrill, ‘and a 
son of Harry Nichols: (Tr. 754-761). Previously, on February 15, 1956, in the 
hearing of Meliuezo v. Call, Contest 9946 Mr. Melluzzo stated at page 272 of 
the transcript of that hearing (Exh. 34 A): 

“Q. Now, in your mining business how many employees do you have? 

“A. I have two quarrymen. 

“Q. Are they employed full time? 

“A. What the demands and needs are. I have them now full time. I haven’t 
had to use them up to this last year. : 

“Q. Isee. Were they employed full time all during 1955? 

“A, No. 

“Q. How longa period did you employ them? 

“A, I have been doing the quarrying myself, and I have employed these two 
men. They are paid by the tonnage, not as employees. They get $3.00 a ton for 
quarrying the stone, and it has been approximately three mouths now. They have 
been working for me. 

“Q. Employed for three months? 

“A, Yes,” 

My. Melluzzo did not give the total income from the Rena group between the 
location in December 1954 and July 23, 1955, but he did mention $40 to $50 received 
from his father, $250 to $300 from Shorty Rutter and the sale of from 100 to 150 
tons of rock at $9.00 a ton making a total of from $1190 to $2700. At the previous 
Cail hearing on February 14, 1956, which involved the Concetta, Nita Jean No. 1, 
and Nita Jean No. 2 claims, Mr. Meiluzzo stated at page 97 of the transcript of 
that case (Exh. 34 B): 

“Q. What is your gross in 1955? : 

“A, 1955, I sold in the neighborhood of 202—some tons of stone and grossed 
2800 and some dollars, plus I sold $2200 of field [stone] from the Nita Jean to 
the Safeway. That brought my total for the year up to on some.” 


and page 99 he stated : 

“Q. In 1955, you reported approximately only $5000 of income from your 
mining claims? 

“A, Yes. 

“Q. Percentagewise, can you tell us how much came from the three claims— 
Nita Jean, Nita Jean 2.and the Concetta? 

“A, Approximately 85 percent. 

“Q. Came from these three claims? 

“A, Yes.” 
In United States v. Frank Metluzzo, Successor in Interest to the Estate of Victor 
#.. Hanny, Arizona No. 9866, the Arizona Placer mining claim, a 160 acre stone 
and ‘slate claim, was involved. The Department had previously considered the 
validity of the claim in decisions dated March. 5, 1952 (A-26280), November 9, 
1956 (reported in 63 I.D. 369), and September 24, 1957 (A-27862). In the latter 
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decision the Department concluded that no discovery had been made on the claim 
prior to October 1, 1953 but allowed a rehearing to determine whether a dis- 
covery had been made between that date and July 23, 1955. Also the decision 
held that if discovery were established the claim would be valid to the extent 
of 20 acres. 

The rehearing was held on April 4, 1958, and the Hearing Examiner in his 
decision of August 15, 1958, on page 5 summarized the testimony of Frank Mel- 
luzzo in part as follows: 

“He said that the percentage of his stone shipments which come from the 
Arizona Placer depends on the job on which they are to be used. Stone from 
this claim sometimes comprises up to 90% of his shipments but generally in 
order to get the proper color variations 15 to 20% of the shipments come from 
this claim.” 

On the basis of the testimony at ithe rehearing, the Heatag Examiner found 
that 160 tons of stone were sold from the Arizona Placer claim in 1955 by Mr. 
Melluzzo and that some had been mined, removed, and disposed of at a profit 
during the years 1954, 1955, 1956, and 1957. These findings resulted in a con- 
clusion that the claim was valid. The appellate decision by the Director dated 
April 10, 1959, affirmed the Hearing Examiner and authorized the issuance of a 
patent for 20 acres of this claim. 

An excerpt from the transcript of the rehearing was read into the present 
record, On cross-examination by a Field Solicitor, Mr. Melluzzo (Exh, 35 page 
420) responded as follows: 

“Q. You had, I believe, or held 1, 2, 8, 4, 5, claims? 

“A. Yes. 

“Q. Five claims adjoining the Arizona placer claims? 

“A, Yes. 

“Q. You were removing material from those claims in 1957 and selling it? ~ 

“A. That’s right. 

“Q. And that’s also from the Arizona placer claims? 

“A, That’s right. 

_“Q. That’s six claims? 

“A. That would be more than that. 

“Q. Now, were you also obtaining material from ground other than these six 
claims in 1957 and selling it? 

“A. Yes. 

“Q. Now, where were those sources? 

“A. They were within a mile of there. 

“Q. And they were also mining daims? 

“A. Right, 

“Q. Patented or unpatented? 

“A, Some were patented and some of them were unpatented. 

“Q. How many claims were there in that group? 

“A, Do you mean the acreage? 

“Q. Give us the number of claims first, and then the approximate acreages. 

“A. I couldn’t tell you how many I have got. 

“Q. Can you give us an estimate? Three or four or five? 

“A. In twenty-acre claims, is that what you want? Do you mean—You see, I 
have a copper mine, 900 acres, and there is 42 claims up there. 

“Q. In 1957 were you removing building material from those claims? 

“A, No. There was no building material there.” 

In 1958 at the time of this testimony there were 42 recorded El Rame lode 
claims (Exh. 37) including the El Rame Nos. 29, 30, 33, 34, and 46 which embrace 
the six Rena placer claims. Also the Rena claims are 9 miles due north of the 
Arizona placer claim (Exh. R). 
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At the hearing of United States v. Frank Melluzzo, et at., Contest Nos. 10591 
through 10596 in Phoenix on May 5, 1964, Mr. Melluzzo testified regarding his 
production of stone from the Enterprise group of claims. Beginning on page 1110 
of the transcript of that proceeding he testified : 

“Q. Now, in 1955, can you give us an estimate of the amount of stone you re- 
moved and sold from the subject Enterprise claims? 

“A. Well, we go back to these years and I don’t know. I know I removed the 
stone and I know I sold it. It is like this man testifying— 

“Q. Can you, to the best of your ability, make an estimation? 

“A, I don’t know how I could actually come up with a figure. I can give you a 
wild guess, say, approximately 300, 400 ton. 

“Q. Between 3 and 4 hundred ton in the year what? 

“A. 1955. 

“Q. Year of 1955 the Enterprise claims. Now, what part of the year of 1955 
would most of that have been removed? 

“A. Itis in the early part of the year, what you have here. 

“Q. Do you do most of your quarrying in the winter or summer months? 

“A, Well, your business slackens off and you do most of your quarrying in the 
early part of the year. Come summertime everyone in those years used to take off 
and left Phoenix.” 

Also Mr. Melluzzo produced stone from the Dino S§ claim in 1955. This claim 
was located on June 17, 1955, and the patent application was filed on September 1, 
1956. In the patent application Mr. Melluzzo alleged that he produced 234 
tons ($2816.00) of stone from the Dino S between June 1955, and September 1956 
(Exh, 42). 

Then there are those building stone claims which have not yet been recorded. 
At the hearing Mr. Melluzzo could not remember their names or state where they 
were, There may have been some production from these claims, but when or how 
much remains unknown. 

The evidence relating to marketability on behalf of the contestant established 
that there were numerous sources of supply for sand, stone, and gravel much 
closer to the Phoenix metropolitan area than the Rena group in 1955; that all of 
the deposits were usable for the same purposes; and that one of the major ele- 
ments in determining the value of a deposit of such materials is its proximity 
to the demand. , 

The testimony on behalf of the contestees established that Mr. Melluzzo now 
has a prosperous stone business which is based on the ownership or control of 
numerous building stone deposits on many claims. But the question is not whether 
many deposits over a vast area are sufficiently valuable to support a business. 
The question is whether a mineral deposit on any one claim or on each of six 
claims is sufficiently valuable to be marketable. 

At previous hearings when the subject was much fresher in his memory, Mr. 
Melluzzo gave his 1955 income from mining and the approximate percentages 
of production on the claims from which this income was derived. Although he 
accounted for 100% of his production, he made no mention of the Rena claims. 

At the present hearing Mr. Melluzzo estimated the value of production from 
the Rena group but in the absence of some supporting record this testimony must 
be considered as nothing more than conjecture. He testified that members of the 
family used 100 tons and that a sale was made to Shorty Rutter but the testi- 
mony on this sale is not clear. In addition there was testimony by two employees 
that they each removed several truck loads of material from the Rena group 
prior to the critical date in 1955, and that the material was delivered either to 
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one of the Melluzzo houses or to the stone yard. Presumably, the material de- 
livered to the stone yard was sold at some later date. 

If this testimony is assumed to be correct, the only justifiable findings of fact 
are that the materials on the claims were usable by the Melluzzo family as long: 
as they were free, and that occasional sales of minor quantities were possible in 
1955. This evidence does not establish that any particular 10-acre subdivision 
within the group of claims was valuable for its mineral content or that the. 
materials on any one of the six claims could have been profitably sold in a market 
for which there were many other more readily available deposits prior to July 23,. 


1955. 
Accordingly, I find that the materials on the six Rena claims were not market-. 


able as of that date. 

We agree with the hearing examiner’s conclusion that the contestees: 
have not established that building stone or sand and gravel from each 
of the Rena claims was marketable prior. to July 23, 1955. 

Since we have concluded that the materials on the claims are com- 
mon varieties of sand, gravel and stone, which were not marketable 
prior to July 23, 1955; it follows that the claims are invalid. Therefore 
we need not review extensively the dispute over the date on which the 
claims were located, for even if they were located prior to July 28, 1955, 
they are nonetheless invalid. However, if our view is material we agree 
with the decisions below that the claims were not located prior to July 
23, 1955. 

Finally, the contestees allege that they have been denied due process 
of law for several reasons. Their contentions that the fact that they 
were required to pay for cost of a reporter and again for a copy of the 
proceedings deprived a person of moderate means of an opportunity 
to defend himself properly is without merit, if for no other reason than 
that they have not shown that they could not afford the cost of a tran- 
script. See United States v. Gordon Marshall et at., A-30843 (Jan. 11, 
1968). 

Secondly, their assertion that the only expert testimony presented 
as to invalidity of the claims was that of Government employees who 
were presumably biased is clearly not accurate, but is without merit if 
it were. 

They also contend that there was inadequate separation of judicial 
and administrative functions because the hearing examiner is under 
the direct control of the administrative office whose job it is to investi- 
gate mining claims and because the hearing examiner, the prosecutor 
and the investigative staff are too strongly influenced by each other and 
by the fact that they have a common superior. 

This is a familiar argument which has been made time and again 
by counsel for the appellants and by others. In United States v. Keith 
V. O'Leary et al., 66 ID. 17 (1959), and in United States v. Thomas 
RR. Shuck et al., A-27965 (February 2, 1960), it was concluded that the 
procedure followed by this Department in the initiation, prosecution 
and. deciding of contests in mining cases is in compliance with the Ad- 
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ministrative Procedure Act, particularly with the requirements of sec- 
‘tion 5, 60 Stat. 239, now 5 U.S.C. sec. 554 (Supp. IV, 1969), relating 
‘to the separation of such functions in decision making. It was es- 
pecially noted that Bureau of Land Management hearing examiners 
.are appointed in accordance with the requirements made by the Civil 
‘Service Commission and with section 11 of the Administrative Pro- 
cedure Act, 60 Stat. 244 (1946), now 5 U.S.C. sec. 3105 (Supp. IV, 
1969). See also United States v. H. M. Johnson et at., A-80191 (April 
‘2, 1965) ; United States v. R. B. Johnson, A-80405 (October 28, 1965) ; 
United States v. Ernest Evon Moseley, A-80791 (December 13, 1967) ; 
United States v. Ralph Fairchild, A-30803 (January 19, 1968) ; United 
States v. Jesse W. Crawford, A-30820 (January 29, 1968). 

The Shuck case was sustained in Shuck v. Helmandollar, Civil No. 
‘682 Pet. (D. Ariz., December 7, 1961), and the &. B. Johnson case in 
Johnson v. Udall, Civil No. 1071 Pet. (D. Ariz., November 21, 1967). 
‘Very recently the efforts of appellants’ counsel in the Moseley, Fair- 
child, and Crawford cases to raise an issue of lack of due process did 
‘not persuade the courts. Moseley v. Udall, Civil No. 6939 Phx., Min- 
erals Trust Corp. v. Udall, Civil No. 6960 Phx., and Crawford v. 
Udall, Civil No. 6969 Phx. (all D.C. Ariz., May 20, 1969), which af- 
firmed the respective Departmental decisions. 

Therefore, pursuant to the authority delegated to the Solicitor by the 
Secretary of the Interior (210 DM 2.24 (4) (a); 24 E.R. a the 
decision of the Bureau of Land Management is affirmed. 


Ernest F, Hom, 
Assistant Solicitor. 
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A-31042 Decided July 31, 1969 


Mining Claims: Common Varieties of Minerals 


Deposits of building stone which are of widespread occurrence and which 
are used for decorative construction and landscaping only because of the 
variety of colors in which the stone characteristically occurs are common 
varieties of stone not subject to mining location after July 23, 1955. 


‘Mining Claims: Common Varieties of Minerals 
Mining claims located prior to July 23, 1955, for common varieties of building 
stone are valid only if they meet all the requirements of the mining laws, 
including discovery, as of that date. 
Rules of Practice: Evidence—Mining Claims: Hearings 


In determining whether land on which a building stone claim is located 
is chiefly valuable for building stone, evidence submitted by the locator on 
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that point may be considered along with evidence by the United States as 
to the value of the land for other purposes, even though the United States 
does not submit any direct evidence on the value of the land for building 
stone. 


Mining Claims: Determination of Validity 


A building stone claim located on land which has some value for the stone 
but a greater value for non-mining purposes, even though it is not presently 
being used for such purposes, is invalid because the land is not chiefly 
valuable for building stone. 


Mining Claims: Discovery—Mining Claims: Common Varieties of 
Minerals 


Mining claims located for common varieties of building stone will be de- 
clared invalid for lack of discovery where the evidence shows that at most 
small quantities of stone may have been sold from a few claims at an in- 
consequential profit prior to July 23, 1955, and the claimants declare that 
they could not make a business of operating any one of the claims. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Frank Melluzzo and others? have appealed to the Secretary of the 
Interior from a decision dated July 15, 1968, of the Office of Appeals 
and Hearings, Bureau of Land Management, which affirmed a de- 
cision of a hearing examiner holding 23 lode and placer mining claims 
null and void.’ 

The claims are in the Phoenix Mountains at the north edge of 
Phoenix. They are located in two groups, one, consisting of the Nita 
Jean, Nita Jean No. 2 and Concetta No. 1, lies along 7th Street and is 
Inown as the 7th Street group; the others lie about two miles to the 
southeast and are referred to as the Enterprise group. Some of the 
Enterprise claims overlap the entire Cram group of claims (contest 
10596). 

The 7th Street claims were located in July and August of 1954 while 
the Enterprise claims were located in April 1955, all for building stone. 


1 Wanita Melluzzo, Salvatore and Concetta Melluzzo, WJM Mining and Development Co., 
Inc., Jack R. Cram, Lynn Cram, Hazen Cram, James Cram, Jr., and Cram’s Incorporated. 
2 The mining claimants, contest numbers and mining claims are as follows: 


Frank Melluzzo 10591 Nita Jean and Nita Jean No, 2 placer 

Wanita Melluzzo Mining claims (patent application AR— 
031156) ; 

Salvatore Melluzzo 10592 Concetta No. 1 placer mining claim 

Concetta Melluzzo 

WJM Mining & Development 10593 Enterprise Nos. 20 and 21 placer mining 

Co., Ine. claims 


10594 Bnterprise Nos. 22 through 30, and 34 
placer mining claims 
Jack R, Cram, Lynn Cram, 10596 Copper Bottom, Fox Pass, Franklin Roose- 
Hazen Cram, and James Cram, velt, Hiland Queen, North Star, Sham- 
Jr., and Cram’s Incorporated rock, South Side Extension and Sunset 
lode and placer claims 
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The Cram claims were located between 1928 and 1932 as lode claims 
valuable for mercury. On March 21, 1964, the locations were amended 
to building stone placer claims. 

After some proceedings involving the Cram group,? all the claims 
were contested on the grounds that the lands within their limits were 
not chiefly valuable for building stone and that no discovery of a 
valuable mineral had been made within the limits of the claims prior 
to July 28, 1955. 

Whether the deposits on the claims are disposable under the mining 
laws depends upon two statutes. The first, the act of August 4, 1892, 
30 U.S.C. sec. 161 (1964), authorizes the location of building stone 
claims on “lands that are chiefly valuable for building stone.” The 
second, the act of July 23, 1955, provides in section 8, as amended. (30 
U.S.C. sec. 611 (1964)), that: 


No deposit of common varieties of sand, stone, gravel, pumice, pumicite, or 
cinders and no deposit of petrified wood shall be deemed a valuable mineral 
deposit within the meaning of the mining laws of the United States so as to 
give effective validity to any mining claim hereafter located under such mining 
laws: * * *, “Common varieties” as used in this Act does not include deposits 
of such materials which are valuable because the deposit has some property 
_ giving it distinct and special value * * *. 

The principles controlling the disposition of mining claims located 
for building stone are well established. The act of July 23, 1955, 
removed common varieties of building stone from location under the 
mining laws. Thus if the stone is a common variety, the appellants in 
order to satisfy the requirements of discovery must show that as of 
July 28, 1955, the deposits from each claim could have been extracted, 
removed, and marketed ata profit. Marketability can be demonstrated 
by a favorable showing as to such factors as the accessibility of the 
deposit, bona fides in development, proximity to market, and the 
existence of a present demand for the material, that is, a demand that. 
existed when the deposit was subject to location. United States v. 
Coleman, 390 US. 599 (1968) ; Foster v. Seaton, 271 F. 2d 836 (D.C. 
Cir. 1959) ; United States v. Alfred N. Verrue, 75 I.D. 800 (1968). 

If the stone is an uncommon variety, it remains subject to location 
and the date of discovery can be after July 23, 1955. The claimant 
must, however, demonstrate that the mineral can meet the market- 
ability test. United States v. Harold Ladd Pierce, 75 I.D. 255, 260 
(1968). . 

Before discussing the pertinent legal principles in greater detail, 
it will be advisable first to consider generally the nature of the claims. 


3 At the opening of the hearing on March 23, 1964, the contestees admitted that there 
were no lode minerals within the claims but stated that the claims had been amended as 
placer claims for building stone which had been produced from the dates of original 
location (Tr. 4—5). 
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All of the claims were located originally (or by amendment for the 
Cram group) for building stone used in the construction of walls, 
fireplaces, patios, etc. and for general landscaping purposes. The 
stone consists mainly of vatious forms of schists in beds which have 
been fractured and faulted. They are found in a variety of colors, 
caused by the weathering of iron oxide, manganese oxide and traces 
of other elements which occur in varying degrees through the deposits. 
There is no predictable pattern of colors. Some of the stone consists of 
rounded or massive boulders which are used for landscaping purposes. 
- Frank Melluzzo, who gathers stone through employees and sells 
it to builders, stone masons, and homeowners, stated that he began 
his stone operation in 1953 or 1954, He said that he uses these and 
other claims as a source of supply and that he must offer stones of 
many colors to meet the demand for construction of variegated 
appearance. He testified that his business is possible because he owns 
or controls many deposits with a wide variety of colors.* 

If there is a deposit of an uncommon variety of building stone on 
each of the claims which meets the requirements of the mining laws, 
then each of the claims so qualifying is valid and the other issues in 
the case will be rendered moot. We will examine this aspect of the 
case first. 

The appellants contend that the materials on the claims are not of 
widespread occurrence. We find, however, that the evidence submitted 
by the Government establishes that the rocks in the claims are pri- 
marily various forms of schist which are found throughout the 
Phoenix Mountains for 50 to 60 miles around Phoenix (Tr. 69, 70, 74, 
250, 1573, Ex. 16).The appellants rely on the testimony of Donald P. 
McCarthy, a geologist, that less than one thousandth of one percent 
of the schist in the Phoenix Mountains is salable as decorative stone 
(Tr. 904). Even if true, this is meaningless in the absence of a total 
amount to which to apply the percentage. Obviously, .001 percent of 
millions of tons could be a substantial figure. McCarthy himself esti- 
mated that the 15 claims in issue contain 804,765 tons of salable stone 
(Ex. Y-1), and there is no contention that the claims cover all or 
most of the schist areas. 

The hearing examiner held that the stone was not an uncommon 
variety because it was used for only the same purposes as other 
available building stone. The Bureau of Land Management agreed 
and pointed out that the Department has recently concluded that an 
uncommon variety of stone must possess a unique property and that 
the unique property must give the stone distinct and special value. 
For a material that is used for the same purposes as other deposits 
with which it is being compared, it must make manifest its special 


+A more detailed exposition of the history of the Melluzzo stone business is set out in 
United States v. Frank and Wanita Melluzze, A-30595, July 31, 1969, supra p. 160. 


181] UNITED STATES Vv, FRANK AND WANITA MELLUZZO ET AL. 185 
July 31, 1969 


' qualities by being able to demand a higher price than that at. which 
the comparable deposits are sold. United States v. U.S. Minerals 
Development Corporation, 75 I.D. 127, 184, 185 (1968). 

As pointed out in the Minerals Development case and the other 
Melluzzo case decided today, fn. 4, the first criterion of an uncom- 
mon variety is that the deposit must have a unique physical property. 
The unique property claimed for the stone here, as well as for the 
stone in the claims involved in the other Melluzzo case (Renas Nos. 
1 to 6) and indeed for practically all the Melluzzo claims, is the varied 
colors in which the stone occurs. However, variety in coloration 
appears to the common attribute of the vast amounts of decorative 
building stone which can be found in the Phoenix area and elsewhere 
in the State. And, as pointed out in the other Mel/uzzo case, the stone 
is substantially identical with the vari-colored building stone found 
to be a common variety by the Supreme Court in United States v. 
Coleman, supra. There too it was contended that a number of claims 
(18) were needed to provide the variety of colors required by the 
market, and there too the stone was used in walls, patios, etc. for 
decorative effect. The fact that the Coleman stone was a quartzite 
‘whereas the Melluzzo stone is predominantly schist is irrelevant since 
purchasers from Melluzzo were interested in color, not the geologic 
classification. of the stone (Tr. 778, 868). 

Therefore it is concluded that the stone is a common variety which 
after the act of July 23, 1955, was not locatable under the mining laws. 

The contestees, however, contend that because the claims were 
located before July 23, 1955, they are not subject to the provisions of 
the act of that date. If the contention is based on the nature of the 
deposit, the Supreme Court held in United States v. Coleman, supra, 
that building stone is subject to the provisions of section 8 of the act 
of July 23, 1955. If it rests upon the concept that the claims were 
located prior to the critical date, then the Department has held that 
the act is applicable to mining claims located prior to July 23, 1955, 
but not perfected by discovery prior thereto. Its conclusion has been 
upheld on judicial review. Clear Gravel Enterprises, Ine., The Dredge 
Corporation, Inc., A-27967, A-27970 (December 29, 1959), aff'd. 
Palmer v. Dredge Corporation, 398 F.2d 791, 794-5 (9th Cir. 1968), 
cert. denied, 393 U.S. 1066 (1969); United States v. Charles H. and 
Oliver M. Henrikson, 70 I.D. 212, 217 (1963), aff'd. Henrikson v. 
Udall, 229 F. Supp. 510 (N.D. Calif. 1964), 350 F.2d 949 (9th Cir. 
1965), cert. denied, 384 U.S. 940 (1966). Therefore the contestees must 
show that their claims, since we have found that the deposits on them 
are common varieties of stone, were validated by discovery and satis- 
fied the other requirements of the mining laws prior to July 23, 1955. 

This conclusion, we believe, removes the pertinency from the dispute 
about whether the Cram group could be relocated from lode to build- 
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ing stone placer after July 23, 1955. Since the stone is a common. 
variety, the Cram claimants must show that the claims were valid. 
prior to the crucial date before any question of amendment can arise. 
The Melluzzo claims must meet this test, too, and if noné of them can, 
then there is no need to be concerned about an amendment of a claim 
that would be invalid if it had been originally located in accordance 
with the intention of the amendment. 

The hearing examiner stated that for the claims to be valid it would 
have to be shown that the lands on which they were located were 
chiefly valuable for building stone prior to July 23, 1955, and, if they 
were, that a deposit of stone on each claim was marketable as of 
July 23, 1955. He then decided that the appraisal of Harvey Smith, 
a mining engineer witness for the contestees, showed a value of $37,430 
on the entire Melluzzo operation for all his claims and that an ap- 
portionment of the production between the two groups of claims in 
accordance with the testimony gave a value for mining purposes of 
$1200 to each of twelve Enterprise claims and not more than $5600 
to each of the 7th Street group claims. He found that the appraisal 
made by James O. Wyatt, an appraiser employed by the Bureau of 
Land Management, based on sales for non-mining purposes of similar 
tracts of land in the vicinity from 1952 to 1955, which placed a value of 
$17,000 on the entire 7th Street group and $58,060 on the entire 
Enterprise group, was sound. He then concluded that the Enterprise 
group claims could not be chiefly valuable for building stone in 1955: 
and were invalid. He went on to analyze in detail the marketing of 
stone from the 7th Street group to see if production from them had 
amounted to 750 tons which would have given them in all a value of 
$28,000 for mining purposes or $5,600 per claim.® He next reviewed 
extensively and minutely Melluzzo’s testimony in this and other con- 
tests and his statements in patent applications and other statements 
about his production and sales from his various claims. He then 
stated : 

‘To summarize briefly the testimony and affirmations made under oath either 
at hearings or in affidavits filed in connection with patent applications, Mr. 
Melluzzo stated that he had a ledger made up from sales receipts (Call hearing) ; 
that he never had a ledger and that the receipts were reconstructed several 
years after the events (present hearing) ; that 75% to 85% of the stone in the 
Mercer .Mortuary, Skyriders Hotel, Caruthers house, and Wurzburger house 
came from the three 7th Street claims (Cali hearing); that the stone in these 
buildings came from the Dino S claim (patent application); that from 20% 
to 90% of the stone on these buildings came from the Arizona Placer claim 
(Hanny hearing) ; that it came from the Rena group of claims (Rena hearing) ; 
and that from 40% to 75% of the stone on these claims came from the three 
Wth Street claims and the two adjoining claims to the east (present hearing). 


5 He included the Nita Jean Nos. 3 and 4 in his jSpmianO® although they are not 
involved in the contest. 
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On production Mr. Melluzzo stated that he produced 86 tons and grossed $300 
in 1953 (present hearing); that he grossed $735 from all claims in 1954 (Call 
hearing) ; that he produced 115 tons at $9.00 a ton for a gross of $1,085 from 
the Nita Jean and Nita Jean No. 2 in 1954 (patent application) ; that he sold 
762 tons at $9 @ ton for a gross of $6858, 40% from 7th Street, 40% from 
Enterprise group, and 20% from the remainder of his claims in 1954 (present 
hearing) ; that he produced and sold 202 ‘tons of stone for $2800 of which 75% 
to 85% came from the three 7th Street claims and sold $2260 of fill material at 
20¢ a yard for a gross, before deducting expenses, of $5000 from all claims in 
1955 (Cail hearing); that he produced 116-[sic; should be 166] tons of stone 
at $10 a ton for a total of $1660 from the Nita Jean and Nita Jean No. 2 in 
1955 (patent application) ; that he produced 160 tons of stone from the Arizona 
placer claim in 1955 (Hanny hearing); that he produced from 100 to 150 tons 
of stone from the Rena claims in 1955 (Rena hearing); that he sold stone at 
the rate of $15 a ton for -a total of $2816 from the Dino S from June 1955 to 
September 1956 (patent application) ; and that he sold 940 tons of stone and 
traded 2200 yards of fill material to cancel an indebtedness of $2200 for a net, 
after deducting expenses, of $5000 in 1955 (present hearing). Then there are 
those apocryphal sales receipts that Mr. Melluzzo submitted to the Bureau 
of Land Management to support his patent application for the two Nita Jean 
claims which show sales of 30 tons for a gross of $735 in 1954 and sales of 236 
tons for a gross of $2824 in 1955 (Exh. 26). 

This maze of conflicting testimony all made under oath by Mr. Melluzzo cannot 
possibly be assembled into a logical or accurate arithmetical finding of fact. In the 
early 1956 Cait hearing he claimed a production in 1955 from all of his claims of 
202. tons of stone plus the sale of $2200 of fill material at 20¢ a ton at a time 
when fill material across the street was selling at 10¢ a ton, for a gross profit 
before deducting expenses of $5000. Now in 1964 at the last and present hearing 
he claimed a production in 1955 from all of his claims of 950 tons of stone and - 
that he traded 2200 yards of fill material to cancel a $2200 indebtedness appar- 
ently at $1 a yard for a net profit after deducting expenses of $5000. At the 
various hearings Mr. Melluzzo called a number of witnesses who had done busi- 
ness with him and had purchased stone from him in 1954 and 1955, but none 
could verify any particular tonnage from any one claim. 

In the absence of some specific corroboration I am not convinced that Mr. 
Melluzzo produced the tonnage he claimed at the present hearing. Since the testi- 
mony at the first hearing was closer in time and more likely to be correct, I find 
that he did not produce more than 75% of 202 tons of stone (151.5 tons) from 
the three 7th Street claims in 1955. This tonnage is substantially below the 
amount of production necessary to support the Smith appraisal or a value of 
$5600 per claim. 


He concluded that none of the land upon which the claims are located 
was chiefly valuable for building stone in the years 1954 and 1955 
and that, accordingly, the claims in the 7th Street group and the 
Enterprise group and also in the Cram group were invalid. 

On appeal the Bureau of Land Management agreed that the land 
was not chiefly valuable for building stone at the times of location. 

The appellants deny the validity of this conclusion and assert that 
the United States did not present a prima facie case to support its 
position. They say that Wyatt, the Government witness, testified only 
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as to the non-mining value of the land and made no comparison of 
it with the value of the land for mining purposes. 

Whatever the defects, if any, in the Government’s case may have 
been, the contestees introduced ample evidence on the issue of the 
mineral value of the lands. Once evidence is submitted, it becomes 
part of the record and may be and must be used in the disposition of 
the contest. United States v. Everett Foster et al., 65 1.D. 1,11 (1958), 
affirmed Foster v. Seaton, supra. 

The contestees also contend that the value placed upon the claims 
by the Government witness was based upon speculation value, which, 
they say, is not a present value. This argument is without merit. While 
the expectation giving substance to the value placed upon the land 
involved in the comparative sales upon which Wyatt based his ap- 
praisal may be the prospect of future demand for the land for residen- 
tial purposes, the values he used were those reflected in actual current 
sales of comparable properties in the vicinity of the claims. In other 
words, he used a present and real value, not a speculative value. 

Common experience supports the basis of the Wyatt appraisal. 
Vacant lots in the downtown section of a city are often used as com- 
mercial parking lots pending the construction of an office or other 
commercial building. It is completely unrealistic to say that the lots 
are chiefly valuable for parking lots. Or, farm lands come within the 
influence of rapidly expanding suburbs. It is absurd to say that while 
the owner continues to farm pending the propitious moment. for sell- 
ing or developing the property for residences or shopping centers the 
land is chiefly valuable for farming. In both cases it is erroneous to 
say that until the land is actually used for its most profitable purposes 
it is chiefly valuable only for its current or interim usage and that 
its potential value is speculative or nonexistent. 

Appellants specifically attack Wyatt’s appraisal on the ground that 
he made it despite knowledge that land adjoining appellants’ claims 
was actually selling for $15 per acre between 1953 and 1958 (Tr. 528). 
Appellants ignore Wyatt’s effective explanation that the land was 
sold by the Government as small tracts and not on the open market 
and that Government appraisals at the time did not reflect fair market 
value (Tr. 581, 561-562). They also ignore Wyatt’s testimony that one 
small 5-acre tract very close to the Enterprise group was resold on 
January 21, 1955, for $1,000, or $200 per acre (Tr. 560-561). 

The appellants object to the refusal of the hearing examiner and 
the Bureau of Land Management to give much weight to Frank Mel- 
luzzo’s testimony. The hearing examiner’s careful collation and sum- 
mary of that testimony quoted above fully justifies the lack of credence 
placed in Melluzzo’s most recent version of his early operations. We, 
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too, conclude that Melluzzo produced no more than 75 percent of 202 
tons of stone from the three 7th Street claims in 1955.° 

The appellants’ argument that the Smith appraisal placed a value of 
$37,430 on each claim for building stone purposes rather than for all 
the claims, as the hearing examiner found, misses the point. Smith 
assigned that value to any claim that was producing 1,000 tons per 
year (Tr. 949-950) and agreed that a lesser and proportionate value 
would be given to a claim whose production was smaller than that 
total (Tr. 967-969, 984-985). As we have just. seen, none of the indi- 
vidual claims came close to producing 1,000 tons per year. Smith 
merely took Melluzzo’s estimate of an 800-ton production from alt his 
claims in 1955 and, assuming an increase in production, arrived at a 
figure of 1,000 tons for the purpose of computing value (Tr. 949-951). 

The contestees also urged that the comparative value of the Cram 
group is to be established as of 1928-1933, the original location dates. 
Since there is, of course, no evidence that the claims had any value 
at all for building stone at that time, it is difficult to see how they 
can be said to have been chiefly valuable for building stone at that 
time. 

In sum, then, we agree with the hearing examiner and the Bureau 
of Land Management that the value of each of the claims was greater 
for non-mining purposes than it was for building stone as of the 
dates they were located and as of July 23, 1955. As a result, each of 
the claims is invalid because it was located on land that was not chiefly 
valuable for building stone as required by the act of August 4, 1892, 
supra. 

This conclusion is sufficient to dispose of the appeals and makes 
unnecessary consideration of the question whether the claims are also 
invalid because of lack of discovery on each of them, as required by 
the mining law. However, since the issue has been much discussed, we 
turn to it. The controlling principles have been stated above. The 
appellants must show as to each claim that they have found a valuable 
mineral deposit and that a prudent man would have been justified in 
the further expenditure of his labor and means with a reasonable 
prospect of success in developing a valuable mine on that claim. This 
requires, especially for a mineral of widespread occurrence, a showing 
that the mineral from each claim could have been extracted, removed, 
and marketed at a profit as of July 23, 1955. United States v. Coleman, 
supra. 

The appellents’ allegation that all they need show is a general mar- 
ket for the types of building stone on the claims is without merit. 


6From the beginning Melluzzo has failed to keep records of his production and sales 
although his business grew steadily. His apparent dislike for bookkeeping is no reason ‘to 
give credence to his inconsistent and contradictury recollections over the years. 
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The building stone is a mineral of widespread occurrence and each 
claim based upon it must meet the marketability test as of July 23, 
1955. United States v. Coleman, supra. 

What is the evidence as to production and sales from each of the 
15 claims involved in this proceeding prior to July 23, 1955? As the 
hearing examiner’s decision shows, the evidence is very confusing, 
inconsistent, and contradictory. 

Considering first the evidence as to the 7th Street group, we have 
already noted that the most acceptable evidence is Melluzzo’s testi- 
mony at the hearing in the Call case (Ex. 186-A). There he said that 
he took out $735 worth of stone in 1954, all from the “Nita Jean, Nita 
Jean 1” [sic], he “had no other claims” (Ex. 186—-A, pp. 98-99). He 
said that in 1955 he sold around 202 tons for $2800 from aJZ his claims, 
including the Last Chance (Nita Jean Nos, 3 and 4) and the Central 
(Dino 8). He first stated that 85 percent came from the Concetta, Nita 
Jean, and Nita Jean No. 2 and then later said 75 percent (Ex. 136—A, 
p. 99; Ex. 136-B, p. 297). He did not say how much of the 202 tons 
was produced before July 23, 1955. 75 percent of 202 tons would be 
151.5 tons for the entire year. Prorating 151.5 tons on a monthly basis, 
we would get approximately 88 tons as production prior to July 23, 
1955, or 29.4 tons per claim. Although Melluzzo said that he had 
grossed $2800, this was inconsistent with his testimony that he was 
getting $12 per ton delivered (Ex. 136-A, p. 77), and also with his 
testimony that he permitted Joe Katich, a buyer, to remove the stone 
himself. Katich testified that he went to the claims most of the time to 
get the stone himself and that he paid $7 per ton (Ex. 186-A, pp. 38, 
45). But assuming the price was $12 per ton, this meant gross sales 
. from each claim prior to July 23, 1955, of approximately $360 or about 
$51 per month. 

We seriously doubt that production of no more-than 41% tons of 
stone per month, little more than 2 or 3 truckloads, of a gross value 
of $51 is sufficient to meet the standard of discovery in the circum- 
stances of this case. Melluzzo testified at the Call hearing that he paid 
his men $3 per ton to quarry and stock stone which he sold for $12 
per ton. This would not include the use of his trucks, their operating 
costs, or other expenses properly allocable to his operation, such as the 
construction and maintenance of roads. His profit was therefore ap- 
preciably less than $9 per ton.’ He did say that the entire $9 per ton 
selling price was all profit when someone came and took his own stone 
(Ex. 136-B, p. 302). But even so, it would appear that his profits, at a 
maximum, ran around $30 per month or $1 per day. 


7In the current hearing Melluzzo testified that his profit in 1955 at a $12 per ton price 
was $7 and at a $9 price was $4 (Tr. 1258). 
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We do not believe that this operation satisfies the test of discovery, 
that it would warrant the issuance of a patent for the 7th Street group. 
We believe that the evidence shows at best that Melluzzo’s stone sales 
were a, small side operation, apart from his principal window-washing 
business, and that it was, prior to July 23, 1955, merely a means of 
making a little extra money. Melluzzo did not employ quarrymen un- 
til approximately November of 1955 when he hired them on a pay-by- 
tonnage basis (Ex. 136—B, p. 272). Before that time he worked himself 
or with his brother or ordered his window cleaners to pick up stone 
(Ex. 136—B, p. 2738 ; Tr. 1260). 

So far we have been discussing only the 7th Street group. When we 
examine the Enterprise group, we find practically no credible evidence 
as to production prior to July 23, 1955. We have only Melluzzo’s testi- 
mony which is inconsistent with and contradictory to his testimony 
in earlier hearings and statements, as the hearing examiner has well 
pointed out. Such production as there was amounted to no more than 
the picking up of an occasional truckload of surface stone from some 
of the Enterprise claims. The appellants’ evidence falls far short of the 
preponderance of evidence necessary to show a discovery of a valuable 
mineral deposit on each Enterprise claim. , 

. Appellants’ testimony in another direction points out the lack of a 
discovery on each claim in issue. Dino Melluzzo testified that their 
stone business could not have been maintained in 1955 if they did not 
have all their claims, including not only the ones in issue but also the 
Rena claims “and many others” (Tr. 370, 372, 373). In fact he said 
that 40 or 50 percent of their stone in 1953, 1954 and 1955 came from 
the other claims (Tr. 375-376). Frank Melluzzo testified more posi- 
tively in the following colloquy with the hearing examiner (Tr. 1517- 
1519) : 7 


Q. If you owned only the Concetta claim, and no other claims, could you make 
a business out of the selling of the rock? 

A. Out of which? 

Q. Could you make a business out of the selling of rock from the one claim? 

A. Absolutely not. You couldn’t do it. 

Q. Is that true in each of the other claims individually? 

A. What you would have, you would have a. business like, for example, I can 
Show you something that everyone would understand. 

You have a grocery store, and you have canned milk, and you have baby food. 
You might be all right for people that want canned milk and baby food, but I 
will guarantee you too many people aren’t going to buy from your store for just 
that canned milk or baby food. 

They want to come in there and get corn flakes and they want to get oranges 
and they want to get bananas, and the same way with a mining claim. 
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Yes, you could operate a business with one claim, but of one variety of stone, 
and when-.a man says, “I want red,” you are out of business. If he says, “I want 
blue,” you.are out of business, and any other color he wants, if you don’t have it. 
He has to go to another stoneyard, and that is what we are having the problem 
now. That is why I am still today buying stone from other claims, * * *. 

Other assertions were made that all the claims are necessary to sup- 
ply the variety of colors and even shapes that are desired by customers 
and that business will be. lost unless the requests can be met (Tr. 681, 
907, 1115, 1369). 

This strongly supports the conclusion that none of the claims in issue 
can satisfy the test of discovery in that a prudent man would not in- 
vest time and money in any one claim with a reasonable prospect of 
success in developing a valuable deposit. _ 

' We refer at this juncture to what a prudent man would do because 
the ultimate test of discovery is the prudent man rule, that is, the 
rule that a discovery exists only when minerals have been found in 
such quantities and of such quality “that a person of ordinary prud- 
ence would be justified in the further expenditure of his labor and 
means, with a reasonable prospect of success, in developing a valuable 
mine.” Castle v. Womble, 19 L.D. 455, 457 (1894); United States v. 
Coleman, supra. The marketability test is but a refinement of that 
test, albeit it is an essential part of the test. United States v. Coleman, 


supra. Thus, although it may be argued that a claim literally or tech- _ 


nically satisfies the marketability test if it returns a profit of $1 per 


day, this will not satisfy the prudent man test if the prudent man will . 


not invest his time and money to develop a.deposit for such a meager 
return. As we have just noted, Melluzzo testified positively and flatly 
that he could not make a business of selling rock from any one of his 
claims. 

‘For these reasons we conclude that even if the lands in the claims 
at issue were chiefly valuable for building stone prior to July 23, 1955, 
appellants have failed to show by a preponderance of the evidence 
that any single claim satisfied the test of discovery as of July 23, 1955.. 

Finally, the contestees allege that they have been denied due process 
of law. Their contentions are the same as those they made on the same 
issue in the other Mellwzezo case decided today. The contentions are 
answered in that case. 

" Therefore, pursuant to the authority delegated to the Solicitor by 


the Secretary of the Interior (210 DM 2.2A (4) (a) ; 24 F.R. 1348), the: 


decision of the Bureau of Land Management is affirmed. 


Ernust F. Hom, 
Assistant Soltecitor.. 
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A-29821 (Supp.) - Decided August 13, 1969. 


Mining Claims: Generally—Mining Claims: Common Varieties of Minerals — 
Mining Claims: Hearings ght gS nba 

A Departmental décision holding a mining claim to be null and void because 
it was located after July 23, 1955, for a common variety of building stone 
will be vacated and the case remanded for a further hearing when so ordered 
by a final court decision. 


United States v. Kenneth McClarty, 71 I.-D. 331 (1964), vacated. and case 
remanded. 
ORDER TO REMAND 


‘In a decision dated August 27, 1964, 71 LD. 331, the Department 
held to be null and void Kenneth McClarty’ $ Snoqueen placer mining 
claim situated within the Snoqualmie National Forest , Washington. 
The validity of the claim was challenged in a contest initiated by the 
Forest Service, Department of Agriculture. The claim was invalidated 
on the ground that it was located after July 28, 1955, for a common 
variety of building stone which was excluded from mining location 
after that date by section 8 of the act of July 23, 1955, 30 U.S.C. 
sec. 611 (1964). 

In ensuing litigation the Department’s decision was sustained by 
the United States District Court for the Eastern District of Washing- 
ton. However, in a decision dated February 20, 1969, the United States 
Court of Appeals for the Ninth Circuit eae the District Court 
and remanded the case to that court with instructions to enter a judg- 
ment remanding the case to the Secretary of the Interior with the 
suggestion that he vacate the decision of August 27, 1964, and that the 
Department have further proceedings not inconsistent with the Circuit 
Court’s opinion. McClarty v. Secretary of Interior, 408 F. 2d 907 
(1969). Such a judgment was entered by the District Court on May 
7, 1969, and the case is therefore before the Department again. 

The Snoqueen claim was located for a deposit of building stone 
which is used for its decorative effect principally in the construction 
of walls of homes and commercial buildings, chimneys, fireplaces, 
patios and floors. The only unique property claimed for the deposit is 
the unusually high percentage of stone which is naturally fractured 
into elongated regular shapes, rectangular 1 in cross-section, much like 

76 1.D. No.8 
862-679-691 
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2 x 4 or other regularly dinencioned. Tunes. The regular shaping 
permits use of the stone with little cutting or shaping. 

The Department’s decision of. ‘August 27,1964, held that the uniquely 
fractured stone had no special value because it was mixed in usage 
with irregularly shaped; stone from the claim ‘and it’ was-used: only 
for the same id sats as stone from other batees available deposits 
in the area. 

The Court of Appeals st ited that there had been significant develop- 
ments in the law since: the Department’s decision and the District 
Court’s decision. It referred ‘specifically to United States v. Coleman, 
390 U:S. 599 (1968), and the subsequent decision of the Department 
in United States v. U.S. Minerals Development Corporation, 75 I.D. 
127 (1968). The court pointed out that in the latter case the Depart- 
ment had laid down guidelines for distinguishing between common 
and uncommon varieties of: building stone, specifically, that to con- 
stitute an uncommon variety of building stone, a deposit of stone 
which has a unique property but which is used for the same purposes 
as an ordinary stone must be shown to have a special and distinct 
value for such-use as reflected by its command of a higher price in 
the market place... 

The court found that the Snoqueen deposit was unique ene of 
the: naturally fractured: regularly shaped stone but that the evidence 
was. sketchy--as to. whether it had a higher money value. It said that 
the only evidence in the record on money value was that the stone 
commanded a price of $40 to $45 per ton as compared with $6 to $7 
per ton for common rock. The court therefore said that the Department. 
might properly. conclude that the case should be remanded to the hear- 
ing examiner for further evidence on the issue of money value. | 

The court went on, however, to suggest that because of the natural 
fracturing of the stone into regular shapes suitable for laying without 
further fabrication, its distinct and special economic value might not 
be indicated by its retail market price in. comparison with the price 
of other building stone and that. quite possibly “the special economic 
value of the stone.would be reflected by reduced costs or overhead. so 
that the profit to the producer would be substantially more while the 
retail market. price would remain competitive with other building 
stone.” * * * The court said that all it was attempting to indicate 
was that the Department’s criterion concerning higher market. price 

“cannot. be the exclusive way of proving that a deposit has a distinct 
and special economic value, attributable ‘to. the unique. peaperty of 
the deposit. 408 F.2d at 909. : 

In view of the criteria discussed by the ‘Department in the U.S. 
Minerals Development Corporation case, supra, and the observations of 
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the court i in n the, uM cClarty case, supra, it is evident that a ae hear- 
ing is necessary to develop evidence on several points: 

1. Do the regularly shaped stone and the irregularly shaped stone 
from the Snoqueen claim sell for the same price or is the regularly 
shaped stone sold for a higher price? If the latter, what is the 
difference ? 

2. If the regularly shaped stone and the irregularly shaped stone 
from the Snoqueen claim aresold for the same price or for different. 
prices, how does that price or how do those prices compare with the 
prices at which the same or similar stone, ée., ana ue nae from: 
other deposits in the vicinity is sold ? 

3. How do the Snoqueen prices: compare with inode tox competitive 
stone of different origin, i¢., not andesitic lava, which is used for the 
same purposes as the Snoqueen stone ? 

4. Does it cost McClarty less to produce the regularly shaped stone 
for sale than the irregularly shaped stone? If it-does, what is the added 
work and expense that.is required to produce the irregularly shaped 
stone? If McClarty. sells all the stone for the same price, is there any 
way in. which he derives a greater monetary benefit from selling the 
regularly shaped stone?. 

5. Assuming that the cost of laying up @ wall or similar construe- 
tion is less if all regularly shaped stone is used,.is the cost advantage 
canceled out when regularly shaped stone is mixed with irregularly 
shaped stone in the same construction? How often does such mixing 
occur, that is, is there a penne ig sed regular shaped stone by 
itself ? 

-This is not intended to be an exclusive enumeration of points of. 
which further evidence is needed; both parties are free to develop: 
such other evidence as they believe to be ‘pertinent. The ‘parties: are 
also. free to stipulate as to the manner of submitting evidence. Of 
course, no further hearing is necessary if the parties pare as to some: 
other final disposition of the case. 

-.Upon the conclusion of a further hearing, the hase examiner 
should prepare a recommended decision for submission to this office, 
together with the complete case record from the initiation of this case. 
A-copy of the recommended decision should be served on ‘each party 
and each willbe allowed, 30 days from service to file in this office any 
brief that it wishes. Thereupon, a final administrative decision will 
be'issued in the case; . 

Therefore, pursuant. to the authority delegated to the: Selicitor ‘by 
the Secretary of the Interior (210.DM 2.2.4 (4) (a); 24 FR, 1848),. 
the: Department’s decision of August: 27, 1964, is vacated and the case 
is rémnanded to the Bureau of Land Management. for.the ‘holding, of: 


196: DECISIONS OF THE:DEPARTMENT OF THE “INTERIOR [76 I.D:: 


a further hearing and the preparation and submission of a recom- 
mended decision by a hearing | examiner: as 3 provided 1 in this decision. 


Ernusr F. How; 
Assistant Solicitor. 


. TEXACO INC. 
A-30997 Decided August 13, 1969 


Oil and Gas Leases: Extensions—Oil and Gas Leases: ‘Renewal O01 and Gas 
Leases: Twenty-Year Leases . 
A 20-year oil and gas lease, subject to: an approved. anit petesriact at the 
expiration of its initial term, is continued in force and made coterminous 
with the unit of which it is a part, which extension supersedes the provision 
of the lease for successive 10-year renewals; an application for a 10-year 
renewal of such a lease cannot, therefore, be accepted, and a renewal lease 
issued in response to such an application is a nullity. 


Oil and Gas Leases: Renewals—Oil and Gas Leases: Twenty-Year Leases 
The holder of a 20-year oil and gas lease is not given by his lease a con- 
tractual right to a 10-year renewal which prevails over all other extension 


provisions of the Mineral Leasing Act, but the right of renewal is expressly. 


. made subject to other provisions of the law, and, in the, case of a lease 
subject to an approved unit agreement ut the expiration of the initial lease 
term, is superseded by the statutory provision that such leases shall be 
continued in force until the termination of the unit plan. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Texaco Inc. has appealed to the Secretary of the Interior from a 
decision dated May 2, 1968, whereby the Office of Appeals and Hear- 


ings, Bureau of Land Management, affirmed two decisions of the’ 


Wyoming land office denying its requests that renewal oil and gas 
leases Cheyenne 073809a, 044452, 044678, 044820 and 054497 and 
Wyoming 01864, 01865 and 01866, effective as of July 1, 1967, be 
declared of no effect and that the original leases be declared to be in 
full force and effect and extended for the life of the South Spring 
Creek unit agreement. 

. The record shows that the leases were erie issued, or were 
segregated by assignment from leases issued, effective December 28, 
1939.+ The leases embrace a total of 2,322.59 acres of land in sections 

1 Leases Cheyenne 044452, 0446738, 044820 and 054497 were issued effective December 28, 


1939. Lease Cheyenne 073809a was segregated by assignment from lease Cheyenne 044450, 
issued as of the same date, and. leases Wyoming 01864, 01865 and 01866 were Segregated 


by assignment from leases Cheyenne 044820, 054497 and 044452, respectively, The leases - 


were isstied. pursuant to section 27 of the Mineral Leasing Act, as amended by the act of 
March 4, 1931, 46 Stat.:1523, for lands previously covered: by ‘oil and ‘gas. prospecting 


permits after those lands had been committed to the South Spring Creek unit. by an agree-- 


ment approved by the Secretary of the Interior on March 15, 1928, 
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is and 19, T. 49 N. R. 101 W., and secs. 9, Gre 12, 13, 14 aa 24, and 
lot 44, T. 49 N., R. 102 W., 6th p.m. Wrong. and ie original fee 
called for payment of moval on. production at the fixed rate of 5.per- 
cent as to 1,247.89 acres of the leased land and on a- step scale from 
124% to 33% percent asto 1 ,074.70 acres. Each of the leases was issued 
for a term. of 20 years,. “pith the preferential right in the lessee to 
renew this lease for successive periods of ten (10) years, upon such 
reasonable terms and conditions.as may be prescribed by the lessor, 
unless otherwise provided by law at the-time of the expiration of such 
periods. By virtue of a suspension of the drilling, production. and 
_rental requirements for a period of 7 years and 7 monte: the terms of 
the leases were extended to.July 28, 1967. 
~ On April 20, 1967, appellant filed applications for renewal ies to 
all of the Tonsed lands “for the term of ten (10) years from the date 
of July 28, 1967,” and, on June 5, 1967, renewal leases were issued 
pursuant to those applications, effective July 1, 1967..The. renewal 
leases provided for royalty payment, on. groduction from lands. previ- 
ously subject to a flat royalty.rate of 5 pene on 2: step scale. from 
124% to 25 percent. 
_, By a letter dated June 29, 1967, appellant requested, with teupen: to 
leases Cheyenne 073809a, 044452, 044673 and 044820, that the original 
20-year leases be declared to.be in full force and effort and extended 
for the life of the South Spring Creek unit agreement and that, con- 
tingent upon such declaration, the renewal -leases issued pursuant. to 
appellant’s applications be declared of no force and effect.-This action 
was sought upon the grounds that the original leases were, under the - 
_provisions of section 17 of the Mineral Leasing Act and Departmental 
regulation 43 -CFR 3127.4, extended. for the life of the unit and that 
the renewal leases, therefore, should not have been approved. Appel- 
lant asserted that there were previous cases in‘Wyoming in which the 
Department had taken care to extend the terms of 20-year. unitized 
leases for the life of a unit even.in the face of applications-submitted 
for renewal leases, and it charged that the approval of renewal leases 
in this instance was completely inconsistent with the prior rulings. By 
a letter dated July 8, 1967, appellant made a similar request with 
respect to leases Cheyenne 054497 and Wyoming’ 01864, 01865 and 
01866. 
By decisions dated July 3 aid 7, 1967, ‘the land office denied appel- 
lant’s respective requests. The land office observed that the lands in 








2The lease terms embodied substantive provisions of section 17 of the Mineral Leasing 
-Act, as.enacted on February 25, 1920, 41 Stat. 443, which were made applicable to these 
‘leases by the provisions of sections 14 and.17 of the Mineral ee Act, as: amended by 
the act of August 21, 1935, 49 Stat. 676. é 
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each of the leases in question had been committed to the South Spring 
‘Creek unit agreement and that, since the unit was producing, each 
“Iéase had a producing status and was entitled to‘continue in effect as 
‘long as it was in the producing unit. It found, however, that Depart- 
‘mental regulations (43 CFR 3122.4-2 (a) ‘and (b) providing for the 
renewal of 20-year leases do not prohibit tlie issuance of renewals for 
20-year leases which have a producing status. In response to Texaco’s 
‘reference to extensions of unitized leases, the land office stated that it 
had been “the policy of this office for a number of years to issue renewal 
leases on producing 20-year leases upon proper application and a fa- 
vorable recommendation by the Geological Survey.” It then concluded 
that regulation 43 CFR 3123.5(a), which provides that a lease offer 
for a noncompetitive oil and gas lease may not be withdrawn after its 
‘acceptance by the United States, is applicable to applications for 
“renewal leases and. that, since appellant’s requests were not filed until 
after the renewal leases were ‘signed on behalf of the United States, 
the renewal leases must remain in effect. 

In appealing to the Director, Bureau of Land’ Management, from 
the action of the land office, Texaco argued that section 17(j) of the 
Mineral Leasing Act, as amended, 30 U.S.C. sec. 226(j) (1964),? 
‘explicitly extended the life of any:20-year lease committed to a pro- 
ducing unit for the life of the unit or until the leased lands should be 
‘removed -from’the unit and that the regulations issued thereunder 
“(43 CFR 3127.4) similarly require 20-year leases committed to a unit 
to be extended for the life of the unit. Moreover, it argued, the De- 
partment had made it clear, both by its past actions and by its 
pronouncements,‘ that an application for lease extension or renewal 
for lands included in an ‘approved producing unit. would not be ac- 
‘cepted, and it cited the example of such an:application filed by its own 
“predecessor. The Texas Company, for lands partially committed toa 
‘producing unit, in which case the land office accepted the application 
as to the lands described therein which were outside of the Oregon 
Basin unit, Wyoming, while holding that the remainder of the lease 
“was kept in forte through’ commitment to the unit agreement. In the 

3 The statute’ provides i in pértinent part that: . 

: “Any lease issued for.a term of twenty. years, or any. same thereat. or any poveen of 
such lease that has become the subject of a cooperative or ‘unit plan of development or 
operation of a pool, field, or like area, which plan has the approval of the Secretary of the 
Anterior,‘ shall. continue in force until: the termination. of such plan, * *°#” 

. This language was included in section 17(b), as added to. the Mineral Leasing Act by the 
‘act: of August 8, 1946, 60: Stat. 952,. and- it has:remained unchanged, although the section 
was generally revised by section 2 of the Mineral Leasing Act Revision of 1960;-74 Stat. 781. 
o:4#In support. of: its: arguments, appellant cited :the Department’s decisions in .the: cases 
of General: Petroleum: Corporation et:at., 59 1.D::3883 (1947) > Seaboard Oil. Company, 64.1.D. 


405 (1957) ; and: Pan American Petroleum: ee cabot A--28882, ia 27, keane as sila 
as Solicitor’s Opinion, 69 I.D. 110 (1962). . 
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alternative, appellant contended, the renewal leases should be canceled 
on the ground that they were execrited through mistake, ~ 

In affirming the decisions of the land ‘office, the Office of Apps 
and Hearings distinguished the law applicable to this case from the 
Departmental rulings in the cases relied upon by the appellant. It 
found that the cited cases involved applications for extension of 5-year 
noncompetitive oil and: gas leases and’ were not analogous. The non- 
competitive leases issued in those cases, it explained, were issued for 
terms of 5 years, and so long’ thereafter as oil or gas was produced i in 
paying quantities, but were subject to a single extension at the expi- 
ration of the 5-year term unless otherwise } pr rovided by law. In each of 
the cited cases, the Office of Appeals and Hearings observed, the sub: 
ject lease was ‘considered to be extended by another provision of the 
law which overrode the conditional right of the lessee to the extension 
applied for under section 17 of the Mineral Leasing Act. The lessee of 
a noncompetitive oil and gas lease, it found is not given by his lease 
a contractual right to a 5-year extension which prevails over all other 
extension provisions of the Mineral Leasing Act. On the other hand, 
it found that a 20-year lease granted by law a preferential right to the 
lessee to renew the lease for successive periods of 10 years and that 20- 
year leases are not extended by production as are 5-year noncompeti- 
tive leases, and it observed that, although it has been held that the term 
of a 20-year lease may be extended beyond its normal expiration date, 
it could find no decision by the Department supporting the conclusion 
that the preference right to a renewal of a 20-year lease is or can be 
overridden by any other possible method or cause for extension of the 
lease. It concluded that the fact that land office employees in earlier 
situations denied applications for renewal leases to the extent that land 
was committed to approved unit agreements could not be considered to 
be a binding precedent and that the land office had acted properly in 
issuing renewal leases in response to Texaco’s applications and in 
denying its subsequent requests to have the renewal leases rescinded. 

‘In its present appeal Texaco relies upon the same basic premises 
previously advanced, and it contends that the Bureau erred in its 
attempt to distinguish the principles applicable in this case from those 
enunciated in the decisions previously cited, adding in a footnote that 
the General Petroleum case, supra, cannot possibly be explained away 
by the Bureau’s reasoning. The rationale of the cited decisions, appel- 
lant. argues isnot limited to 5-year. leases, and the reasoning and logic 
employed there apply equally to the: entire concept of unitized leases! 

In brief, it appears to. be the position of the Bureau that. the holder 
of a 20-year lease of lands within a producing unitized area hasan 
option between obtaining-a renewal.of his lease at its normal expiration 
date in accordance’ with the ‘stated terms of the lease or allowing the 
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lease to continue without scnawal by virtue. of its commitment -to a unit 
agreement and the statutory provision for the continuation of such 
leases. Appellant, on the other hand, denies that. such an option is 
available, contending that the statutory provision extending the life 
of a 20-year lease of unitized lands to coincide with the life of the unit 
itself precludes extension or renewal of the lease upon any other basis. 

A. related question arose in the case of H. Leske Parker, M. N. 
Wheeler, 62 ID. 88 (1955), in which case the Department was called 
upon to determine whether or not. a 20-year. lease, which had been 
committed to a unit agreement that terminated prior to the lease 
expiration date, was extended beyond that date for the remainder of 
its 20-year term and continued in effect thereafter as long as oil or gas 
should be produced in paying quantities by virtue of the last sentence 
of the fourth paragraph of section 17(b), as added by the act of 
August 8, 1946 (the same paragraph upon which appellant now relies) * 
After finding that the statutory provision there in: question was appli- 
cable to a 20-year lease without election by the lessee pursuant to section 
15 of the 1946 act, 60 Stat. 958, the Department concluded that a lessee 
in the Siecumistarices mulicntad had an option between renewing his 
lease or having it extended pursuant to the statute without action on 
the part of the lessee. Observing that the law, prior to August 8, 1946, 
contained no provision relating to the extension of leases which were 
in effect: when a unit plan terminated and that the rights of the lessees 
in that case, prior to the 1946 amendments, were to have their lease 
run. to the end of its 20-year term and then, by a proper application, 
to have it renewed for a 10-year term, the Department held that section 
17(b) added the right to have the lease run for no less than 2 years 
from. the termination of the unit agreement and so long thereafter as 
oil or gas was produced in paying quantities without altering in any 
way the lessees’ right to renew their lease. In reaching this conclusion, 
the Department noted that application of the particular provision of 
section 17(b) would have the effect of changing a lease with a right 
to successive renewals of 10 years each, regardless of production, to 
one dependent on production for its existence, but it found that, as 
drastic a change as that might. be, it did not affect any right acquired 
by the lessees prior to the enactment of the provision. It does not neces- 
sarily follow, however, that a similar option is available in the case of 
a lease which remains committed to a unit at the lease expiration date. 


53 That sentence (now a part of section 17(j), as set forth in the Mineral Leasing Act 
» Revision of 1960, 30 U.S.C. § 226(j) (1964) ), provides that : 

‘ok & %* Any lease which shall be eliminated from any such approved or prescribed plan, 
or from any communitization or drilling agreement authorized by this section, and any 
lease whieh shall be in effect at the termination of any such approved or prescribed plan, 
or at the termination of. any such communitization or drilling agreement, unless re- 
linquished, shall continue in effect for the original term thereof, but for not less than two 
years, and so.long thereafter as oil or gas is produced in paying quantities.” : 


August 48, 1969, 


In ‘Seaboard Oil Ooipana supra, fn, 4, relied upon by Sopaiant ad 
distinguished by the Bureau, application was filed for a 5-year ex- 
tension of a noncompetitive oil and gas. lease issued on September 1, 
1950, for a period of 5 years, which lease embraced land. committed 
to a unit agreement but which was. not included in.the participating 
area of the unit and upon. which there had never: been a discovery 
of oil or gas. After reviewing the history of the applicable provisions 
of the Mineral Leasing Act, the Department stated:that: . 


In addition to the 5-year ‘extension, the 1946 act provided for a number of 
other extensions. Extensions were provided in cases of payment of compensatory 
royalty (sec. 17, 5th par.), subsurface storage. (sec. 17(b), 6th par.), segregation 
of leases by partial assignments (sec. 30(a); 30 U.S.C., 1952 ed., sec. 187a), 
and, of course, unitization. The 1946 act, however, did not correlate the various 
extension provisions. It did not-say, in the event two or more extension pro- 
visions were applicable, which ‘one should: control. The answer, therefore, is 
a matter of statutery construction based ‘upon what seemingly was the Congres- 
sional intent. Thus, as we have seen, it appears: quite plain that the 5-year ex- 
tension provision does not apply to producing leases. On the other hand, in the 
case of a partial assignment of a lease as to land not on a producing structure, 
where ithe assigned lease -is entitled to-a 2-year extension following a discovery 
on the retained portion of the lease, which extension would carry the assigned 
lease past its primary term, there seems to be no reason why the’ holder.of the 
assigned lease may not elect to take the 5-year extension at the end. of the 
primary term instead of the 2-year extension. * * * 

The question then is whether the extension of a noncompetitive lease com- 
mitted to a unit agreement. falls in the ‘category of extensions of producing 
leases or in the category of extension provisions like the assignment provision. 
The ‘history of the unitization provision shows clearly that. a unitized lease 
falls in the category of producing leases. Prior to the 1946 act there was no 
statutory provision for the extension of unitized leases except 20-year leases. 
Unitized leases dependent upon production for continuance beyond their fixed 
terms were therefore seemingly dependent. upon actual production for con- 
tinuance. However, because of provisions in unit agreements that drilling and 
producing operations performed on any .unitized land would be deemed to be 
operations under ‘and for the benefit of all unitized leases, the Department held 
that all unitized noncompetitive leases would be extended so long as there was 
production in paying quantities anywhere-in the unit. area, All unitized leases 
were in effect deemed to be a single consolidated lease so far as production was 
concerned. When the 1946 act was before the Congress for consideration, the 
Department recommended the inclusion of a -provision which would ratity 
and expressly sanction the Department’s practice of extending unitized leases, 
Congress adopted the Department’s proposal without change. [Footnote omitted.] 
It ig indisputablé therefore that the intent of section 17(b). was to extend 
unitized noncompetitive leases: on the:theory. that they are all, in effect, a single 
consolidated lease so that production anywhere. in the unit area will extend all 
the leases even though there is no actual production from or allocated to a 
particular lease and even though. the land in a lease is not even deemed ‘to be sit 
uated on the known geologic structure of a producing field. 64° LD. at 410-411. 
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‘The Department then concluded that the lessee in that case was not 
entitled to a 5-year extension, the lease having continued past’ the 
end of its primary term until the. leased: land was eliminated from 
the Whistle Creek unit, after which time the lease was extended for 
a period of 2 years pursuant to the last sentence of the fourth 
paragraph of section 17(b) of the Mineral Leasing Act. In reaching 
that conclusion the Department expressly found that the lessee had 
no contractual right to a 5-year lease. extension, the lease. having 
been issued “subject to any unit agreement heretofore or hereafter 
‘approved ‘by the Secretary of the- ‘Interior, the provisions of said 
agreement to govern the lands eubject thereto where inconsistencies 
with the terms of this lease occur.” 
The present case, of course, differs in. some respects from both. of the 
cases just discussed. It involves leases which remained: committed to a 
unit agreement at their normal expiration dates, as distinguished 
from a lease which continued in its initial term past the termination 
of the unit plan to which it was committed, and it is concerned with 
rights of the holder of 20-year leases, as ‘distinguished from those of the 
holder of a 5-year lease. It, fheretors involves the application of statu- 
tory provisions which are distinctly different from those found to be 
controlling i in either of the cited cases. 

~The Office of Appeals and Hearings, as we have previously noted, 
distinguished the present case from the Seaboard case, supra, upon a 
finding that-the lessee in the latter case had only a conditional right 
to a lease extension which was overridden by another statutory pro- 
vision for extension, whereas the holders of 20-year leases were granted 
by law a preferential right to renew their leases for successive periods 
of 10 years. In other words, it seemingly found that the appellant 
had an unconditional right to renew its. 20-year leases, upon proper 
application, for successive 10-year periods. We are unable to find such 
terms either in the leases themselves or in the applicable statutory 
provisions, and, notwithstanding the differences which are apparent, 
we agree with appellant that, in principle, this case is analogous to 
the Seaboard case. 
_ As we have previously: noted, under the terms of each of the 
original leases with which we are concerned here, the lessee was 
entitled to full enjoyment of the rights and privileges granted under 
the lease “for a period of twenty (20) years, with the preferential 
right in the lessee to renew this lease for successive periods of ten 
(10) years, upon such reasonable terms and conditions as may be 
prescribed by the lessor, wnless otherwise provided by law at. the 
time of the eapiration of such periods.” (Italics added.) It is clear 
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then that the right éo successive renewals was s not made unconditional 
by the terms of the leases themselves. — : 

What were the statutory provisions applicable upon expiration of 
the. initial lease periods? Unlike the Parker case, supra, in. which a 
legislative enactment: after the issuance of the jeass was found to 
have conferred added benefit upon the lessee without affecting the 
right of renewal provided for in the lease, and unlike the case of 
5-year noncompetitive leases for which, prior to 1946, there was no 
statutory extension based upon unitization, there was, at the date 
of issuance of the leases ‘here in question an express statutory pro- 
vision prescribing the effect of unitization on the termination of 
20-year leases, section ‘17:of the Mineral Leasing Act, as: amended 
by the act of August 21, 1935, 49 Stat. 676, having: provided that: 


‘Leases issued prior ‘to the effective date of this amendatory Act shall continue 
‘in’ foree ‘and éffect in accordance with the terms ‘of such leases and the laws 
under which issued: Provided, That any such lease that.has become the subject 
of a cooperative or unit plan of development or operation, or other plan for the 
conservation of the oil and gas of a single area, field, or pool, which plan has the 
approval of the Secretary of the Department or Departments having jurisdiction 
over the Government lands included in said plan ‘as necessary or convenient in 
the: public interest, shall continue in force beyond said period of twenty years 
until the termination of such plan.* *:°*.° 


The critical question here is whether the proviso relating to inegtived 
leases provided an added measure for continuing a leased in effect be- 
yond the expiration of its initial term or a substitute measure. The 
Bureau has treated it as an additional provision for the extension of 
a lease which does not affect a lessee’s basic right to have his lease 
renewed for successive 10-year periods.at the expiration of the initial 
20-year term. Such an interpretation, however, 1 is not in accord with 
the effect normally to be attributed to a proviso in a statute, for a 
proviso generally has the effect of excluding or excepting something 
from the provision uamediavely preceding and does not extend or 
enlarge that provision.’ 


6As noted earlier, although the leases in question were issued after August 21, 1935, 
the quoted provision was made applicable to them by the 1935 amendment of section 14 of 
the Mineral Leasing Act, 49 Stat. 676. The'substance of this provision: was retained in the 
1946 and subsequent amendments to the Mineral Leasing Act (see fn. 3, supra). 

gk * * The office of a proviso: is well understood. It is to except something from the 
operative effect, or to qualify or restrain the generality, of the substantive ce i 
which it is attached. *,* .*” Cox v. Hart, 260 U.S. 427, 4385 (1922)u 

‘ce * % Now the general and usual function of a proviso is : to exclude what follows fiom 
the general statement.or provision which precedes it.” ++ 

* * * * * * F 

“The meaning of.a proviso, however,- is to be determined from the language. It may 
extend or enlarge what.precedes it.in some cases, but.as a general rule its office is not to 
extend.or enlarge what: precedes, but to limit and restrain a preceding general. statement.’ 2 
Jordan vy. Town of South Boston, 122 S.H. 265, 267 (Va. 1924). 

“It ig a rule of construction that a proviso in a statute is to be construed. strictly. It is 


204 DECISIONS OF THE’ DEE A IMEN OF THE INTERIOR (76 LD. 


Rephrased somewhat, the statute provided that: 


, ‘Twenty- year leases shall continue in force and effect in accordance with the 

lease terms and the laws under which they were issued, except that any. such 
lease that, at the expiration of its primary term, has become the subject of 
‘a cooperative. or unit plan of development or operation; or other plan for the 
conservation of the oil and gas. of a single area, field, or-pool * * * shall con- 
tinue in force pepe: said period‘ of Pventy, yenre, ‘until the termination. of 
such plan, 

The statute quite piiily did not aa to the cain of renewal an 
option to have a unitized lease made coextensive with the unit of which 
it was a part. It did not provide that 20-year leases subject to a unit 
plan “shall continue in force beyond said period of twenty years until 
the termination of such plan or wntil the expiration thereafter of such 
period as they may be kept in force by renewals.” Rather, it provided 
simply that such leases would become coterminous with the units to 
which they belonged. In other words, the terms set forth in the proviso 
were substituted for the provision for 10-year renewals which would 
otherwise be applicable. 

The Department appears to have entertained this view of the pro- 
viso from the beginning. It was first adopted. in an amendment of 
section 17 by the act of July 3, 1930, 46 Stat. 1007, which was a tempo- 
rary measure. It was re-enacted as a permanent measure bythe act 
of March 4, 1931, 46 Stat. 1523. In instructions issued shortly there- 
after on June 4, 1931, 53 I.D. 386, 391 (1931), the Department said 
with reference to the proviso: “(5) Leases included in a plan ap- 
proved by the Secretary of the Interior will automatically continue in 
force beyond the 20-year period for which issued until the termination 
of the plan.” (Italics added.) This language was continued in the 
oil and gas regulations until their complete revision following the 
passage of the act of August 8,.1946, supra. 43 CFR 192.36 (1940 ed.). 
The language, especially the word “automatically,” does not comport 
with the notion of a lessee’s having an open either to renew or to 
permit continuance of the lease. 

We conclude, therefore, that the leases in sete were. continued 
in effect beyond their stated expiration date by the force of law, that 
there was.no basis for renewal of the leases at that time and that. it 
was therefore improper to accept renewal applications, that the re- 
newal leases issued in: response to such applications are a nullity, and 
that the original leases remain in effect and will continue in accordance 
with the applicable Semon provisions. This conclusion finds support 


iitended: to qualify’ what is affirmed in the body of: the act, section, or paragraph ‘preceding 
it, or to except something from the body ‘of the act, but not to enlarge the enactment, ‘for 
to'do'so would be to operate-as 2° ‘substantive enactment itself, This is’ not the: legitimate 
office of a proviso.” [Citations omitted.} State Public: Utilities Commission’ ve Early, 121 


NE: 68, 66" (Tl: 1918). 
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not only in the language of the statute itself but, as well, in the views 
on the effect of unitization generally expressed. by the Department 3 in 
General Petrolewm Corporation et al., supra; Seaboard Oil Company, 
supra; Solicitor’s Opinion, supra; a Continental Oil Company, 70 
LD. 478. (1963), and it becomes unnecessary, in view thereof, to con- 
sider appellant’s alternative grounds for seeking reversal of the 
Bureau’s decision. 

‘Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2.2A (4) (a); 24 FR. eo) 
the decision appealed from is reversed. 

Ernest F. ous i 
Assistant Solicitor. 
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Contracts: Disputes and Remedies: Jurisdiction—Contracts: Construction 
and Operation: Changes and Extras—Contracts: Construction and 
Operation: Subcontractors and Suppliers—Rules of Practice: Appeals: 
Dismissal 


Where subsequent to award of a contract for the construction of a transmission 
line a contractor requests permission (i) to substitute a subcontractor having 
adequate, financial resources for the subcontractor listed in its bid, or (ii) 

" to be allowed to.perform the work involved itself, and where the contracting 
officer denies the request for substitution on the grounds that there has been 

‘no showing of a change of circumstances since the time the contractor’s: 
bid was submitted, the Board dismisses the contractor’s claim for incréased 
costs attributed to being required to use a subcontractor lacking the required 

financial resources during the crucial early months of contract performance. 

_ The dismissal is based upon findings (i) that the subcontractor listing para- 

graph under which the request for substitution was made contains no pro-. 
vision for an equitable adjustment if a dispute arose as to the contracting 
officer’s action thereunder; (ii) that a change in the specifications or in the 
scope of the work was not involved; and (iii) that appellant’s allegation 
that the contracting officer’s action in denying the request for substitution 
was arbitrary and capricious was not related to action taken under the, 
Changes clause or other clause providing for an. equitable adjustment even 
though appellant did indicate that the claim might be cognizable under 
the Changes clause. 


BOARD OF CONTRACT APPEALS - 


‘The contractor has timely appealed from the contracting officer’s 
decision of May 2, 1967, denying its claim for $2,264,364,.on the. 


1In the initial claim letter the amount shown is comprised of $1,114,364 representing the 
direct increased cost of performance of subcontract items (footings), and, $1,150,000 repre- 
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ground that the contractor had failed to show that refusal of its request 
for substitution for a listed subcontractor constituted a change,” as 
well as on the alternative ground that any claim. the contractor might 
have had had been waived by its failure to pursue the matter to a 
contracting officer’s decision at the time the actions upon which the 
claim is predicated occurred.* _ 

By stipulation the issues presented for’ decision have. been limited 
to the question of liability.* Appellant’s counsel has consistently evi- 
denced doubt, however, as to whether the contract provides a remedy 
for the type of wrong alleged. 

To facilitate an understanding of the issues as framed by the parties, 
we will relate ‘in some detail the principal events that occurred during 
coritract performance, as well as over a period of several months prior 
thereto, in the light of the exhibits and testimony in the case. 

The contract was awarded on June 5, 1964, in the estimated amount 
of $6,132,586.90.5 Payment for the Wonk performed was to be made 
on a unit price or a lump-sum basis as specified in the schedule of unit 
prices. Prepared on standard forms for construction contracts,* the 
contract called for the construction.and completion of the Flagstaff- 
Pinnacle Peak 345-kilovolt Transmission Line No. 2 under Schedule 
Nos, 1 and 2. Prior to award the contractor was requested to and did 
submit additional information pertaining to its capability to perform 
the work.’ The Qualification Brochure forwarded with the contractor’s 


senting suspension of work and impact costs on assembly, erection and stringing operations 
(wire and steel). Exhibit 7-H, Letter of September 13, 1966, p. 4. According to the Govern- 
ment’s Statement of Position, a claim for $2,264,364 was excepted from the release executed 
by the contractor. Except as otherwise indicated, all references to exhibits.are to those con- 
tained in the appeal file. 

zee * * T do not consider that any change, cognizable under Clause No. 3, is involved 
in the question presented here as to MevA Corporation subcontracting with the subcon- 
tractor named by it in its bid. * * *” Exhibit 7, Findings of Fact ane Decision of May 2, 
1967, par. 11, p. 6. 

3 Findings,. note 2, supra, pars. 18 and 17f, Noting that the claim was not presented for 
more than two years after the events complained of took place, the contracting officer 
states : “I believe that this circumstance tends to discredit the claim to a significant degree.” 
Findings, note 2, supra, par. 14. 

-#Tr 11. 

5 The Abstract of Bids (Bxhibit 10) shows the following comparison for bids received : 
MevA Corp., $6,148,581.28; Hts-Hokin Corp., $7,001,398.65; Donovan Constr. ‘Co., 
$7,089,657 ; Commonwealth Elec. Co., $7,163,845 ; “Power City Constr. & Hquip.;-Inc., 
$7,802,418.10; Reynolds Elec, & Engr. Co., Inc, $7, Boe O20NEs 3; Irby ‘Constr. . Co., 
$8,909,314.86, Oa ae 

6 Including General Provisions, Standard Form. 23-A (April 1961 ‘Baition). 

7The company had been issued, a contractor’s license in the State of California on 
December 11, 1961. At the time of award it had no prior experience in transmission line 
work, Exhibits 12 and 24; Tr..146,.246, 265-268. The work entailed the construction of a 
transmission line 114 miles in length with 523 towers from the Winona Substation having 
an elevation of about 8,000 feet to the Pinnacle Peak Substation having an elevation of 
about 2,000 feet. Appellant’s witness Sutton testified that weather was largely a function 
of altitude, Appellant’s Exhibit R ; Tr. 188, 190, 209, 233. . 
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isha of May 5; 1964, included. an organization ‘ohare listing g. M. 
Rivers as Manager. of the Transmission Line Department and a resume 
of Mr. Rivers’ experience which emphasized that-he would be directly 
in charge of the contract work. Investigation by the Bureau of 
Reclamation: disclosed, however, that the representation in the resume 
that Rivers had: speed 390 miles of transmission line. construction 
under Bureau contracts was misleading i in that he had primarily been 
an: office man (Tr. 266). By telegram of June 1, 1964,9 Mev A: confirmed 
that Rivers had only carried home office responsibility for the projects 
listed in the resume. In a telephone conversation on the following day; 
Mr. Rivers’ supervisor 1° advised the contracting officer that Mr. Carl 
Regier would be in charge of the work and that this would. be con- 
firmed by telegram. There is no evidence that such a telegram: was 
ever received. In making the award to'MevA on June 5, 1964, the con- 
tracting officer took into account the. Peproeeniauou that Regier’s 
services would be available to MevA. 

On. at least one occasion subsequent to receipt of the notice to pro- 
ceed, Rivers addressed a letter to. the Bureau which he signed as 
Manager, Transmission Line Department.” In MevA’s letter of July 
21, 1964, acknowledging receipt of the notice to proceed (signed R. T. 
Mantz, Manager), Rivers is described. as the Manager, Transmission 
Line Division.** In the Bureau’s memorandum pertaining to the pre-, 
construction conference on July 22, 1964, the representatives of MevA 
in attendance are listed in the following order: S. H. Swenson, Vice. 
President; R. T. Mantz, Manager; S. M. Rivers, Manager, Trans- 
mission Line Division, and Carl O. Regier, Project. Manager.* None 
of these persons testified at the hearing. The record does not disclose 
what efforts, if any, were made by on porty to obtain. their 
testimony. 

Witnesses for the appellant did testify, however, (1). that ae had 
never had a department known formally or informally as the trans- 


s“Tf the MevA Corporation is successful in obtaining a contract for the Flagstaff- 
Pinnacle Peak 345 KV Transmission Line No. 2, Mr. Rivers will be Minpeuly renee for 
its management and construction.” Government Exhibit 12. 

® Government Hxhibit 25. ‘ 

‘oT r, 221. — 

1 Appellant’s Exhibit D; Tr. 268. Regier was employed by MevA on J une 3, 1964, in the” 
eanacity of Field Project Manager (Tr. 220, 221). 

12 Government Exhibit 29; Letter of July 21, 1964; uhnninin: various nusehagess orders, 
Mr. Rivers apparently attended the bid opening on May 12, 1964 (Tr. 52). The letter of that 
date (Exhibit No. 11) stating that MevA’s proposal was predicated on: being awarded all 
or none of the two schedules involved was signed by Rivers as Manager, Transmission Line 
Department. The Board concurs in the meee of this ene into vance over. his 
appellant’s objection (Tr. 105-110). : 

18 Government Exhibit 23, 

%4Government Exhibit 30; memorandum of July 31, 1964. At the cnigonante Mantz in- 
troduced Rivers as the Manager of the Transmission Line Division (Tr. 448, 449). 
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mission line department; (ii) that the only department of the company 
» at the time in question was thé one entitled Power and Special Projects 
headed by Mr. Mantz; and (iii) that throughout his entire tenure with 
the company, Rivers was only an estimator. - 
Meanwhile, MevA had undertaken to investigate the financial 
resources available to the Sun States Contracting Company—the firm 
- listed in its bid for the clearing and footings work.?* The initial re- 
quest to Sun States for financial information was refused pending the 
receipt of the proposed subcontract (Tr. 16-18). MevA’s request for a 
Dun & Bradstreet report on Sun States resulted in the receipt on 
May 20, 1964 of a report on Harold L. Perry who had signed the Sun 
States bid in the capacity of General Manager.’ The report disclosed 
Mr. Perry’s net worth to be in the amount of $438,049 (Appellant’s 
Exhibit A). 
Following receipt of the credit report, MevA forwarded Sun States 
a copy of the standard Association of General Contractors’ subcontract 
agreement. The form so forwarded is not in evidence but the letter of 
May 25, 1964 by which it was transmitted assured Sun States that the 
subcontract issued would contain clauses similar to and not any more 
stringent than those included in the standard form (Appellant’s Ex- 
hibit B). There is a clear indication, however, that the provisions 
respecting bonds proposed by MevA for inclusion in the subcontract 
during the course of negotiations were in fact more stringent than the 
provisions of the standard form (Tr. 37). Prior to the hearing the 
appellant contended that the imposition of the bond requirements was 
justified by reason of the custom of the industry. After the evidence 
adduced at the hearing, however, the appellant made clear that it was 
not taking the position that the substitution request was improperly 
denied because of the inability of Sun States to make bond in itself.**® 
Nevertheless, during most of the period between May 25, 1964 and 
July 15, 1964, Mev,A was insisting that Sun States furnished bond 
(‘Tr: 87, 100). 
The Request for Substitution 


In the last week in May or the first week in June of 1964, Mr. Perry 
visited the Phoenix office of the Bureau and represented, in substance, 


15 Tr. 147, 221, 258, 254, 

16 Anchor Metals of Hurst, Texas, was listed in MevA’s bid for the Steel Tower Supply. 
The second part of the claim-for disruption has also been asserted by MevA against Anchor 
Metals with the litigation presently pending. Exhibit 7-J; MevA letter of February 17, 
1967, par. 11, p. 9. : 

7 Appellant’s Exhibit EE; Sun States letter to Meva of May 11, 1964, marked for the 
attention: of Mr. Bud Rivers (Tr. 16-18, 48, 49). . . 

18 Reply Brief, p. 19. 





QOBP EE OTe, LAPPEAL, OF MEVA CORPORATION: ©..." 209 
: August 18, 1969 


that. MevA was: trying to get rid of Sun. States by. bid Sonne 19 
Queried as to the meaning of the term, the contracting: officer stated: 

“Bid-shopping is what is alluded to in the industry as a contractor. 
submitting a bid on the basis of a subcontract or his quotation, getting . 


the contract awarded, and then starting to try to find someone who 
-will do it for a cheaper price” (‘Tr. 303). 


At the hearing the Government made. no serious effort to prove by 


‘direct testimony. that: MevA had been involved in bid shopping. In its 


Post-Hearing. Brief the Government places considerable reliance upon 


-the inference it:draws from the pattern of bidding in an effort to show 


that it would have been to MevA’s advantage to get rid of Sun States.”° 


‘The Government’s request to Sun States for a copy of its bid to MevA 
. and the comparison the Government made between MevA’s bid’ and 


that of Sun States on the same items ** was. attributed by Mr. Borge 
to the desire. to see whether there was anything in: what aoe was 
saying (Tr. 439). 

On June 9, 1964, Messrs. Mantz and Trimbach of MevA 7? came to 
Phoenix and inquired of Borge as to the prospects for obtaining ap- 


proval of a request to substitute another concern for the listed sub- 


contractor, Sun States, which they alleged was insolvent. The MevA 


_ representatives also-raised a question of MevA doing the work itself.” 


By letter dated June 12, 1964, Mev A: requested permission to withdraw | 
the name of Sun States.as a subcontractor pursuant-to the authority 
of Paragraph 24¢e of the contract.”* In support of the request the con- 


tractor stated : 


19 Testimony of Donald G. Songs, an. engineer in the Phoenix office (Tr. 488). Mr. Perry 
‘confirmed that he: had made such representations to. Borge (Tr. 409, 410). Similar represen- 
tations were made by Mr. Perry. to. Mr,:Dolyniuk of the Bureau’s Phoenix: office (Tr, 456). 

20 See the Government's Post-Hearing Brief, pp. 12; 15, 16 and 90, Commenting upon one 
of these arguments, appellant’s counsel states: “* * * Comparisons of figures, without 
including the clearing, owhich :-was’a major part of the. work sabconvracted, to: Sun States, 
are. meaningless. '*.* *” Reply Brief, p..10. 

2. Wxhibit 7—A,; ppii8, 19 ;-Tr. 439, 440. See ApRelatls Exhibit EE ; Tr. 251, 252. 

22 Then the Manager and the Controller of MevA, respectively. . 

°3'The results of the conference were reported tothe Denver ida danartars and together 
with Sun States’ allegation that MevA was bid shopping were transmitted through. channels 
to the contracting officer (Tr. 440, 458, 269, 272). 

2494, Listings of Subcontractors : 

“gu. (The term ‘subcontractor’. shall meam an individual or firm who has a contract with 
the Prime Contractor to perform active duties on the site, involving construction, fabrica- 
tion, or installation of materials or items of equipment in connection with one or more of 
the categories of work listed in ‘Supplement to Bid Form, S. F. 21—List of Subcontractors’ 
and shall not include suppliers of these items unless listed or so stated in the. specifications, 


‘or. unless the supplier and installer are one individual or ‘firm by reason of construction 
‘practice. 


-“b, The bidder shall submit with his bid the firm name and addiress of each aubeotitractor 
to whom a subcontract will be awarded for each category of work listed in the ‘Supplement 
to Bid Form, 8. F. 21—List of Subcontractors’ attached to 8... 21. xcept as otherwise 
provided herein, the bidder agrees, if awarded the contract, not to contract to have any of 
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Our detailed examination of the financial resources of this Corporation reveals 
’ that, in‘ our: opinion, they are inadequate to support. performarice of this sub- 
contract. We have examined the-Corporation’s financial statement and the: per- 
sonal financial statements of the- ‘Officers, have discussed this matter with the Sun 
States banking affiliate-—The Valley. National Bank, Mr. Norman J. Miles, Assist- 
‘ant Vice President, and have also obtained Dun and Bradstreet Reports. We 
pelieve that the satisfactory performance of this work covered by this sub- 
contract would be seriously affected by this lack of financial stability. - 
If: approvalis obtained: for -this. withdrawal, we intend to provide: a. sub- 
contractor.or.contractors of definite financial resrasulty or. Will: ponds per- 
’ for: mance by our own organization.* 7 


‘In its’ letter of J une 17, 1964. (Exhibit 1-0), the Goveruncns aiter 
referring to MevA’s letter of June 12,1964, stated:.“It appears that 
there has been no change in the circumstances existing at time of sub- 
mittal of your bid to justify substitution of subcontractors as requested. 
Accordingly, approval of: any substitution.is denied.” 

- Prior to receipt of the Government’s letter of June 17, MevA had 
had two conferences in Phoenix with Sun States. At tha sunebinp on 
June 9, -1964, further information was developed with respect to the 
fmancial resources exatiabie to Sun States. There is some confusion 


the listed categories of work: performed. a5 any sata eenston other ak the ‘subcontractor 
named for the performance of such work. 

- “@ With respect to a project listed in Category A herein, the bidder shall insert the name 
and address of the subcontractor selected to perform the particular item of work as listed. 
With respect to a project in Category B herein, and if no entries appear in the ‘Categories 
‘of Work’ column in the Supplement to Bid Form, §. F.-21, the contractor shall insert: the 
categories of work .he proposes to subcontract:and the name and. address of each proposed 
subcontractor. In case of either Category A or Category B, if no subcontract is to be awarded 
for any category of work listed, the bidder will be required to insert his name and address 
opposite each such category and to perform such work with his forces and. all such per- 
sonnel shall, be carried on. his own payroll. 

“d, In the event the bidder fails in his bid (1) ‘to identify the subcontractors as required 
by Subparagraph b., or (2)' to comply. with Subparagraph c¢..if the bidder himself intends 
to perform one or more listed categories of work, the bid will be rejected. as nonresponsive 
to the invitation. 

e, No substitution for any named eabcdtabractir will be. permitted prior to award, and 
only in unusual situations after award and then only upon the contractor’s submission, in 
writing, to the Contracting Officer.of a complete justification therefor-and after obtaining 
the Contracting Officer’s written’ approval thereof. This provision applies also to those 
categories for which the bidder lists himself. * 


“CATHGORY A PROJECTS 


* * * * * * * 
“OATHGORY B PROJECTS 
* ome ma oe * ok " 


“Transmission Lines” 

Findings, note 2, supre; ‘Exhibit T-B. The financial statements and the Dun & Bradstreet 
reports mentioned did not accompany the ietter.. Commenting upon such letter and the 
meeting of June 24, 1964 in reference thereto, Government witness King stated :“* * * The 
Contractor made no offer, according to my recollection of this meeting, to furnish us any- 
thing else, and the only thing the ietter states is that your investigation had, established 
that the subcontractor was financially irresponsible. It does not state that, “We have checked 
their assets and their assets are X dollars.” 29 (Ty. 549.) ; 
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in ‘ts focerd as to whether the enaslidated balances sheet?® rovaiveil 
in evidence over the Government’s objection was obtained at:this.time 
ora. week later.2” The investigation by MevA did. disclose, however, 
that as of the date of the conference no arrangements had been made 
for a line of credit through one of the Phoenix banks, as Mr. Perry 
had represented to be the case (Tr. 23). A second meeting between 
MevA. and Sun States was held on June 16, 1964. Mr: Trimbach’s testi- 
mony as to this meeting is related to his assertion (conceded by his 
counsel to be. mistaken). that the consolidated balance sheet prepared 
by him was from information obtained. then. 

On June 16, 1964, Sun. States retained Mr. Hale C. Tognoni, a 
Phoenix attorney, to represent the company before the Bureau and in 
the negotiations with MevA. At a meeting in the offices of the Valley 
National Bank in Phoenix on that date, Tognoni presented Sun States’ 
position to the MevA representatives (Mantz and Trimbach) partici- 
pating in the conference. According to Tognoni, such -presentation 
included the fact that in all previous negotiations it had been Sun 
States’ understanding that the finances were to be furnished by MevA ; 
that the bonding was to be done by MevA; and that Sun States was 
merely to furnish the know-how through Mr. Perry. The following 
day Tognoni called Mr. S. H. Swenson for the stated purpose of get- 
ting the written contract taken care of... 

In a meeting with Borge on June 17, 1964, in 1 the Bureau’s Phosiis 

— office, Tognoni advanced the same position that he had stated to the 
MevA. representatives the day before.: He also. emphasized to Borge 
that there had been no change of circumstances from the time of 
bidding except a possible change forthe better due to the prospect of 
obtaining some financial assistance from sources other than Meva.?* 
On June 22,1964, ‘Tognoni called upon officials of the Interior 
Department in Washington, D.C., for the purpose of presenting Sun 
States’ position. He was advised that this was a matter which should 
be taken up with the contracting officer. By speedletter and telephone, 


26 Appellant’s Exhibit E; Sun: States Contracting Conpind Officers And Principles (sic), 
Financial Statements. Cominenting upon Trimbach’s testimony, appellant’s counsel states :- 
“Government counsel correctly points out that My. Trimbach testified that he didn’t. get 
the financial data as to‘Sunj States’ officers until the ‘second meeting’. in Phoenix, or after 
MevA had written the Bureau and referred to them. The fact is Mr. ‘Trimbach was mistaken, 
because by letter of June 12, 1964 (Hix. 7B) ark is reference ‘to these statements. The 
mistake is immaterial.” Reply Brief; p: 14. 

27 The assumption upon which Trimbach orpestiad ‘hats 26, supra) was apparently re- 
sponsible for the conclusion he expressed that nothing more was learned at the June 9 
meeting than was known from the Dun & Bradstreet report (Tr. 23). In fact, the con- 
solidated balance sheet shows. stated net worth to be $37,501 for Sun States, $21,823 for 
J. A. Henderson, $31,697 for E. C:: Woodland. and $59,579 for H. L. Perry for an aggregate 
stated net worth of $150,600. In contrast, the Dun. & Bradstreet report (Appellant’s Hx- 
hibit A) shows net worth for Harold L. Perry to bein the amount of $43,049. 

8 Mr. Tognoni’s testimony relating to the matters discussed in the preceding two para- 
graphs is at Tr. 344-349, 
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. the contracting officer (Chief Engineer) was advised as to what had 
transpired at the June 22d meeting. This information was ‘received : 
prior to the contracting officer’s meeting with MevA representatives 
in Denver on June 24. The contracting officer testified that the speed- 
letter (dated June 23) generally reflected the information received 
in the telephone conversation. Tognoni testified that such letter repre- 
sented the substance of the conversations held with the’ Washington 
representatives of the Interior Department.* 

In a conference held in Denver on June 24, 1964,?° MevA sought 
reconsideration by the contracting officer of the ruling of June 17th. 
The recollection of the witnesses differ to a considerable extent as to 
positions taken by the parties at the conference. Of the witnesses who 
appeared only the contracting officer had the benefit of contempora- 
neous notes to which he referred while testifying. We therefore con- 
sider his testimony to be more credible than the unaided recollection 
of appellant's witnesses Stricker and Trimbach, and Government wit- 
ness King, in so far as there are differences in ‘the recollection of the 
parties. BR 

At the conference MevA sssoited that Sis States could not make 
bond; that it had no financing; and that MevA was anxious to get a 
Bnadcislly solvent contractor to do the work: but that the company 
might possibly consider doing the work itself. Another course of action 
mentioned was the possibility of Sun States subcontracting the work 
out to others. The contracting’ officer acknowledged that MevA had 
asked for a decision under Paragraph 24 but he denied that any 
decision was issued, stating: ** * * * We told them specifically that 





* Appellant’s Exhibit M (“*.* * He (Tognoni) indicated that while. there were. alleged 
to be several reasons for MevA to not retain the subcontractor, the only concrete reason 
that he could ascertain was lack of finances. He was in the process of arranging for finances 
and indicated that Sun States should have this: available early: this week and be in a 
position to approach MevA for the execution of a contract between the two of them, some- 
thing which he does not now have. 

“Mr. Tognoni was advised that this was a matter which he shoula follow up with the 
contracting officer, Therefore, you may hear from this ‘firm’ within the next few days.’’) 
(Tr. 282, 306,.307, 352). 

30 The conferees were Messrs. Mantz, Trimbach and Stricker for MevA and Messrs. Bell- 

port, Trenam, Tyler and King for the Bureau (Tr. 29, 277). 
: Dr, 119, 277, 293, 294. Addressing himself to-a conflict in the testimony offered by the 
contracting officer and Government witness Tognoni, appellant’s counsel states: “* * * The 
Board. will no doubt decide who is. correct here. Suffice it to say we believe Mr. Bellport is 
a distinguished and honorable gentleman, a careful testifier, and a careful el 2, see 
T, 294.” Brief of Appellant, p. 24. 

2 The contracting officer testified as follows: “Q. “Were any: other alternatives mentioned? 

A. Yes. According. to my notes they also told us that Sun States proposed to sub the work 
themselves to other subs in its entirety’? (Tr. 278). The appellant's witnesses Trimbach 
and Stricker had no Pee ON, however, of such a matter having. been discussed (Tr. 42. 
63) 
. %& Tr, 279, In response to a later question, the pene officer sepeued this iegitnaeas 
in almost identical language (Tr..281). Mr. Stricker considered. that the contracting officer’s 
action constituted a final decision within the context of Paragraph 24 (note 24, supra) but 
that stich decision did not involve a question of fact within the soutenessd of. the Tisputer 
clause (Tr. 92, 144, 145), Z 
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if. they See ey ‘to make a substitution, they would hats to. give the 
detailed story: of the difficulty, which they said ee would do it they. 
decided on it.” * 

The question of. MevA.- doing ihe work itself was fered to ‘the 
Regional Solicitor, Mr: King. In explaining the referral the. contract- 
ing officer noted that the Bureau. had had no. experience under the new 
clause and -that-it was unaware of the experience that.the General 
Services Administration had. had under a similar clause initiated a 
short time before. Mr. King agreed to check with. Washington and 
suggested that the contractor call him the next day.> 

The contracting officer testified that MevA was told that Sin States 
was making allegations and that if it came down to an actual request. 
for substitution that he would have to give Sun States a chance to be 
heard.** An.entry from the contracting officer’s diary pertaining to a 
telephone conversation with Mr. Tognoni only 2.days after the con- 
ference of June 24, 1964 corroborates part of the contracting officer’ 8 
testimony, indluding the fact that Sun States would be given an 
opportunity to answer MevA’s charges if the matter were. pressed. ar 
There is no doubt, however, that. MevA’s request. for permission to 
substitute a different subcontractor for Sun States or.to perform the 
work itself was denied. by the contracting officer on the ground of a 
failure to show any change in circumstances.** Explaining the basis 
for the denial of the request contained in MevA’s letter of June 12, 
1964. (Exhibit 7-B), the contracting officer stated. (Tr. 274).: “*.*.* 
before we could even [give] it any. real consideration it would certainly 





. 4 Mr, Stricker had no recollection, oweret, of MeyA having been advised to make ‘a 
detailed presentation (Tr. 63). 

33'Tr, 279, There is no evidence indicating that MevA made any effort ‘to ‘asuitaisi the 
results of King’s inquiry until at the time it wrote its letter of July 9,.1964 (Bxhibit 7D). 

8 Tr, 281. Appellant’s witness Stricker. was unable to recall, however, that MevA repre- 

. sentatives were told that Sun States would be given an opportunity to be heard before 
any decision was rendered. (Findings, note. 2, supra, par. 7, p. 4; Tr. 64). But Government 
witness King had a distinct recollection that the MevA forces had been so informed, haying 
told them so himself (Tr. 557). 

Upon direct examination Stricker testified that -he had no recollection of several matters 
referred to in the findings having occurred (notes 32,:34, supra, and instant note). He was 
more emphatic upon cross-examination, however, as is shown. by the following colloquy : 
“Q. * * * my notes reflect that: you testified on direct examination that. you-did not recall 
the statements having occurred or having. been made at the. meeting. of. June 24;-1964."Can 
you say categorically that they were not made or stated? A..Well, I would say. categorically 
that they were not made because if they had been made I would have’ remenibered ‘them’ 
(Tr. 90). ales 

st «x * * He [Tognoni].said that.before the bid opening Mev.A had ‘told him that i iaatie 
or bonding would not be necessary but has now changed their minds. I told him we had 
told MevA that if-they wanted-a substitution considered it. would be necessary ‘they present 
it formally and that.we would give Sun:States an opportunity to answer the charges: He 
requested. that if this occurred -we call..him to arrange the meeting. :**.* *” Appellant's 
Exhibit HH ; Excerpt from Diary, June 26,1964... . 

3% Hxhibit 7-C; Letter of June 17, 1964. The differences in terminology: employed by the 
yarious witnesses do not appear to involye any difference in concept. 2 : 
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have to be documented to show hee gieuuseanes had changed since 
the time they were listed as a subcontractor in the MevA bid.” "The con+ 
tracting officer ‘has consistently characterized the denial’ of MevA’s 

request for substitution as tentative on the ground he had made clear 
at the June 24 conference that further consideration would be given 
to MevA’s request if it could be shown that conditions had changed 
from those obtaining prior to May 12, 1964.*° At the conclusion of the 
conference the contracting officer’s position remained unchanged—he 
would give consideration to a “carefully documented case of what cir- 
cumstances had changed since the time of the bid opening” (Tr. 297). 

While the ‘change i in circumstances” language does not appear in 
the clause requiring the listing of subcontractors, the contracting 
officer made clear that j in employing such atest he was relying upon the 
provisions of subparagraph e. thereof under which the granting of a 
request for substitution is dependent upon a showing that an ufiusual 
situation is present.*° At the hearing, appellant’s counsel also referred 
to the unusual situations language of subparagraph e (Tr. 550). The 
parties appear to agree that this is the standard against which a request 
for substitution for a listed subcontractor is to be measured, subject 
to the additional requirement that the contractor’s written submission 
to the contracting officer provide complete justification.** 

One of the most surprising aspects of the conference of June 24, 
1964, was the failure of both the contractor and the Government to tell . 
the ether party all that they knew of importance respecting the request 
for substitution. It has previously been noted that the Dun & Brad- 
street report (Appellant’s Exhibit A) and the consolidated balance 
sheet pertaining to Sun States, its officers and principals (Appellant's 
Exhibit E) did not accompany the request for substitution made in 
MevA’s letter of June 12, 1964 (Exhibit 7-B) ; nor were the documents 
mentioned furnished to the Government at the conference held 12 days 
later. Trimbach attributed the failure to proffer such documents to the 
fact that MevA was told by the Government (i) that such information 
wouldn’t, in itself demonstrate that there. were any changes, and. (1i) 
that it would merely demonstrate the current financial position of Sun 
States (Tr. 32).- 

For its part the Government appears to have beari snally reticent 
about: disclosure of pertinent information. Prior to the eonmerenens the 


30 ‘Ty. 827, 528. ; Appellants witness Stricker acknowledged that such advice was received 
(Tr. 60). 

4 Ty, 328, 329. Upon direct examination the aon ttaeting officer stated that MevA’s letter 
of June 12, 1964 (Hxhibit 7-B) failed to satisfy the requirements of subparagraph e 
“[b]ecause I. didn’t -consider it’ complete justification. It didn’t set forth any unusual 
situations after award that presumably would not E neve: been known at the time the bid was 
prepared” (Tr.-275). 

#1 Note 24, supra, 
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Goreme inew that Sun States was accusing MevA of bid thopping 
(Tr.:271, 443). The Government was also aware of Sun States’ allega- 
tions that prior to bid MevA had promised to finance Sun States. and 
had agreed to waive bonds from Sun States (Tr. 349, 443). The testi- 
mony indicates, however, that the Government did not apprise MevA 
of either the bid shoppin charges or of the promises it had allegedly 
made to Sun States respecting panne (Tr. 83, 556). 

According to the testimony offered bythe contre iie officer and 
Government, witness King, the failure to make inquiries of MevA 
respecting the alleged pre-bid dealings between MevA and Sun States 
was the result. of what they both understood the contractor’s position 
to be, namely, that Sun States’ bid had been received at the last minute 
and that consequently no time was available for investigation of Sun 
States’ financial resources.*? Commenting upon a similar statement 
in the findings appellant’s witness Stricker stated: “As to the’ allega- 
tion that Sun States’ quotation was presented at the last minute: and 
that. there was insufficient time for an appraisal of Sun States, I think 
general-reference was made to conditions under which a general con- 
tractor accepts: a bid from a subcontractor or awards a contract, and 
that in many cases or instances there is not sufficient time to evalua 
it. I don’t think it was expressly intended for Sun States, however.” 

According to Government witness King, he had visualized that. the 
conference would center around asking MevA about their dealings 
with Sun States in advance of bid opening. But, in the words of King, 
“Now, at the outset we were met with the Statement that they had had 
no dealings, at least the inferential statement that they had had no 


dealings with Sun States prior to bid opening * * *.” + Having reason 
to believe that Sun States would challenge “this view of the maiter, 


Regional Solicitor King posed a hypothetical question to inject the idea 
that there had to be some ‘change in circumstances and there had to 
be a showing. In the hypothetical * it was assumed that prior to'sub- 


“42 Tr, '278, 541. - 

48 Tr, 62. See also Stricker’s testimony, Tr. 122,123... 

“Tr, 528, 524. In the Government's Brief at page 34, the Department Counsel states : 
sce & Mr, Perry [testified] that he had been in contact with Mr. Rivers for some time, com- 
mencing perhaps six weeks prior to bidding, and had kept him informed from: time to-time 
by telephone, as to his figures as they were worked up (Tr. 402, 423). Certainly there was 
plenty of time to inquire about Sun Staites if MevA knew the quotation was coming, even 
after April 27, 1964, when Rivers officially went on the MevA payroll. The final, written 
quotation way admittedly presented the night before bidding (Tr. p. 407). * * #7 ¢ 

45 On Cross-examination King gave: the ‘following explanation for the circumlocution': 
“% # % The Contractor, for reasons unknown; to me, has never elected to talk’ about what 
the prebid understandings were, and he still: hasn’t to this day. Q. They told you there 
were none, didn’t’ they, Mr. King? A. ‘They told us this, but we heard from other ‘sources 
that there were. This is ‘why I put it in the hypothetical. I. didn’t want to insult them by 
saying, ‘I don’t believe you.’ All I meant was that if there were contrary factual statements 
going around, this was an area that should be covered” (Tr. 555, 556). 
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Inission. of a subcontractor’s: bid: to a prime. contractor:there had beens: 
an understanding under which the subcontractor (i) would ‘not be’ ~ 
required, to. furnish bond, and (ii) would be given financial assistance:= 


‘by the prime: contractor. ‘As to the hypothetical situation, King ex-*: 
: pressed the opinion ‘that an unusual circumstance would not appear 
‘to exist, if, after the opening of bids, it was revealed that the subcon- 
tractor in ‘the example could not: make bond and did‘not have adequate 
finances to perform the work. He expressed: the-further opinion that in 
‘such circumstances the prime contractor might be obligated to put the 
subcontractor on the job and have the subcontractor’ prove he was 
‘unable to perform before there would be: ground: for. substitution.*©* 
Following the conference of June 24, 1964, MevA continued to nego- 

‘tiate with Sun States with a view to reaching an agreement upon.’ 
-the'terms of the subcontract.” At a negotiating conference in Phoenix 

‘on July 2, 1964, Mr. Tognoni presented a letter of that date indicating 

that Sun States had a line of credit from the Valley National Bank 

‘in the amount of $50,000: (Tr. 69). This was the first time in'the course 

of three conferences that Sun States had furnished evidence of a line 

of credit with which to commence performance. MevA continued to 

‘insist that Sun States furnish a bond, however, justifying the $300,000 
‘figure: specified on the grounds (i) that Sun States had been unable . 
or unwilling to furnish the financial and other information requested, © 
‘and (ii) that analysis of the information furnished indicated that 
“MevA. would be taking a substantial risk if they awarded a subcontract 
to Sun States. 

According to Tognoni he paded the conference of July 2, 1964 with 

a presentation of Sun States’ case including specific reference to the 
pre-bid understanding with MevA. (he considered Rivers to be MevA’s 
‘representative) under which no bond. was to:be required of Sun States 
_ and finances were to be provided-to Sun States by MevA. It. was his 
testimony that .MevA representatives. neither agreed nor disagreed 
that such pre-bid commitments had been made by Rivers: (Tr. 361, 
368-870). Mr. Stricker denied, however, that either Perry. or Tognoni 
had ever related Sun States’ refusal: to provide.a bond to a promise 
from MevA’s estimator, Mr. Rivers. He also denied that during their 
' meeting Mr. Tognoni had asserted: that. Sun States was entitled to 
‘some sort of financial assistance from MevA (Tr. 81 »85). 


“4s hr, 528-531. Itis clear from the tantnony, that. ine right of.the contractor to terminate 
for defaultin such circumstances was discussed: (Tr..32, 33,.62, 528, 529). 

At Appellant’s witness Trimbach testified that after the conference MevA. knew: that it 
aust make an, award to Sun States (Tr. 35). -Appellant’s Witness ‘Stricker was of the same 
opinion . (Tr... 84). This view of the. matter was not shared by .the contracting officer. and 
Government witness Wing, however, both of -whom pointed to. the Government’s readiness 
.to! ‘Teconsider the question whenever, a ehange in cireumstances. could ‘be. shown (Tr. 297, 
544), : : ; 


205] °~ (2 i:.° APPEAL: OF MEVA’ CORPORATION 05° 3: 217 
August 48, 1969 


Upon cross- examination. appellant’s witness sivuhbach « a an the 
following testimony as to the position advanced by Sun States with 
respect to pre-bid commitments by MevA : 


‘Q. Did they take the position that they had been advised to the contrary: that 
a bond would not be required? : 

A. They made the statement that they had been told that there would be some 
sort of financial aid. provided by MevyA Corporation, and along with that there 
would be no bond requirement. They made that statement. 

Q. And what was MevA Corporation’ $s answer to that. allegation or that 
position? 

A. Well, all during the discussions I don’t believe that MevA ever honored that 
position. We took the position that the bond would be required. 

The Hrarine Orricer: They didn’t honor it but did they deny it? 

The Wirness: Did we deny that? 

The Hrarrne Orricer: The allegation made by Sun States Contracting Com- 
pany that Meva had said they would provide financing and consequently bond 
would not be required? 

The Wirness: Well, the position that Meva had made these promises, I 
believe always came out that they were made by the man who put the job 
together, who was Mr. Rivers, who, after all, built the estimate and carried it to 
the bid opening. It was Meva’s position that he did not have the authority to 
state to the subcontractor that he would be provided with financial support or that 
he wasn’t required to have a bond (Tr. 51, 52). 


Following an objection by appellant’s counsel that the record should 
be clarified to show whether the foregoing testimony was related to 
the July 2, 1964, conference, Mr. Trimbach continued his testimony: 


A. Well, I don’t believe that specific question was ever raised at the July 2 
meeting, “Do you, Meva, deny that you made these promises?” I don’t recall that 
at. that particular meeting or that that particular question was raised at that 
meeting. By then we were to the point of writing terms and conditions, and the 
bond was still in question. Meva, other than the statement that Mr. Rivers made 
these promises, I don’t believe ever held anybody other than Mr. Rivers made 
these promises. Meva couldn’t deny that he had made the promises if it was 
stated that he had, but Meva denied that—and again getting back to Mr. Oles’ 
position, I don’t know that was a denial made at that meeting, but the relative 
positions of the parties throughout the period of time was that Meva officials 
themselves never ever promised anybody that the bond would not be required. 

Now, Mr, Rivers acting in this capacity of preparing the estimate wasn’t 
necessarily regarded as an ae of the Meva Corporation for that purpose: 
(Tr. 54). 


_ In evaluating the testimony pertaining to what commitments, if 
any, MevA made in reference to financing and bonds, there are several 
factors for consideration. There is the fact that in the telegram of 
June 30, 1964 (Government Exhibit 14), Sun States specifically 

48 Mr. Trimbach and Mr. Mantz had, sonbelaried: MevA at the conference with Sun States 


on June 9.and June 16, 1964. Mr. Trimbach also attended the July 2, 1964 conference with: 
Sun States in the comany'o of Messrs. Mantz and Siriceer a 67). 
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requested that Mr. Swenson. and Mr. Rivers be present at the July 2, 
1964 meeting “so that all information ‘ on MevA’s oral representations 
be available.” The parties are in disagreement over what was meant 
by the “pre-bid agreement” referred to in the telegram—MevA con- 
tends that it did not go beyond the bonding requirement. Although 
both Swenson and Rivers were then employed by MevA, neither was 
present at that meeting; nor had they attended the two earlier meetings 
in Phoenix. Addressing himself to the question of pre-bid commit-. 
ments, appellant’s counsel states: “* * * Mr. Stricker, who testified 
from careful notes made at the time, testified flatly that Tognoni, in 
the several meetings in June and July, 1964, never once mentioned 
Rivers’ alleged pre-bid promises.” ” Transcript references cited in 
support of this statement (Tr. 81, 82, 85, 86) all pertain to July meet- 
ings between MevA. and.Sun States, however, as did the notes from 
which Stricker testified (Tr. 67). Mr. Tognoni’s testimony is not sub- 
ject to the same limitation as he participated not only in the July meet- 
ings but also that of June 16, 1964. His testimony concerning the 
various meetings is also supported by contemporaneous notes (Tr. 
362). As to the meeting of June 16, 1964, Tognoni testified, without 
contradiction, that the MevA representatives were apprised of Sun 
States’ understanding from previous negotiations that “the finances 
were to be furnished by MevA and the bonding was to be done by MevA, 
and Sun States was merely to furnish the know-how through Mr. 
Perry” (Tr. 346). 

In the appellant’s view Sun States’ position respecting a pre-bid 
commitment by MevA to finance is seriously impaired by the undis- 
puted fact that Sun States agreed to a split of the profits on the job 
with the James Rae Construction Co. in return for financing. The 
evidence offered by the Government indicates, however, that the agree- 
ment providing for financing by the James Rae Construction Co. was 
entered into by Sun States in order to avoid litigation with MevA. 
(Government Exhibit 16). An identical consideration was cited as the 
basis for MevA’s action some months later in entering into a termina- 
tion arrangement with Sun States under which MevA agreed to exe- 
cute and later did execute a promissory note to the James Rae Con- 
struction Co. for moneys advanced by that company to Sun States.®° At 
that time and since there appears to have been. a serious question as to 
whether Sun States was then in default.* There is no dispute, however, 


4 Brief.of Appellant, p. 14. 

50 Government Exhibit 15 ; Tr. 136. 

51 “Page 48 Here the Government claims Sun States wasn’t terminated for default, and 
Mr, Stricker’s testimony is cited (7f..185-137).This is a quibble; a play on words. It is 
eonceded that “Sun States was not ‘terminated for default’ under the- terms “of: its 
subcontract. It is also equally. clear that Sun States’ subcontract was terminated, by 
agreement, because of Sun States’ default (T. 135, 186).” Reply Brief, pp. 25, 26. 
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that the subcontract: as executed contained no provisions for either 
financing by. MevA ora bond from Sun States (Exhibit ies 


M. ed Dae Work With Its, Own Forces 


By its letter of July 9, 1964, MevA gave the contracting officer a 
report on the progress of its negotiations with Sun States and renewed’ 
its request for a ruling onthe question of whether Paragraph 24 ‘ap: 
plied to MevA doing the work involved itself. With peeped to these 
matters, the letter states : 


Since our meeting, [of June 24, 1964] we have aad several discussions and 
meetings with the proposed subcontractor with the view of consummating an. 
acceptable subcontract agreement which would meet our requirements, We are 
hopeful that a subcontract will be consummated within the next few days. How- 
ever, should we not be successful in our present subcontract negotiations, it. is 
likely that a request willbe made for a reconsideration of our request to substi- 
tute the proposed subcontractor, or that the work be performed by ourselves. 

' We wish to assure you, however, that every effort is being made to expedi-. 
tiously come ‘to a mutually satisfactory contractual arrangement with the pro- 
posed subcontractor. 

When we previously met with you, a question was raised as to whether or not 
it would be necessary to obtain the consent of the Bureau of Reclamation in the 
event the prime contractor desired to perform the work instead of the proposed 
subcontractor. It would be appreciated if your office will advise us of its inter- 
pretation of the language contained in the contractual documents relating to 
“substitution of subcontractors” as it pertains to work performed by the prime 
contractor. One interpretation that possibly could be made is that it would not be 
necessary to obtain the consent of the Bureau of Reclamation when a prime 
contractor decides to perform work previously shown on the contract documents 
as work to be performed by a listed subcontractor. This interpretation would be 
based on the theory that when the work is performed by the prime contractor, 
there is ‘no “substitution of subcontractors,” ™ 


In its letter of July 28, 1964, the Bureau disagreed that Paragraph 
24 could be interpreted in the manner suggested by MevA. In any 


82 Dxhibit.7—D. In view of the assurances in the letter. that every effort was being made 
to come to a mutually satisfactory arrangement with Sun States, the contracting officer 
eonstrued the last paragraph as involving a: hypothetical question that would probably 
guide MevA. in bidding on future work (Tr. 284). This construction was in accord with the 
legal advice received from Regional Solicitor King (Tr. 532). _ 

583 Wxhibit 7-H. The second paragraph of the letter reads: “In your letter, you state that 
one interpretation that could be made is that it would not be necessary for a contractor 
to obtain permission. from the contracting officer when the prime contractor decides to 
perform work previously designated as work to be performed by a listed subcontractor. 
I cannot agree with this interpretation since Subparagraph 24e states in part ‘No: sub- 
stitution for any named subcontractor’ will be permitted prior to award, and only in tinusual 
situations after award and then only-upon the contractor’s submission, in writing, to the 
contracting officer of a complete justification therefor' and after obtaining the contracting 
officer's written approval thereof * *-* ‘(italics added). In my view, the words ‘No sub- 
stitution for any named subcontractor’ contained i in this paragraph precludes you: as prime 
contractor from performing any work shown in the contract as work to be performed by a 
listed: subcontractor Dees written’ Permission is obtained from the contracting officer.’ a? 
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event the question had become moot since a subcontract had been 
placed with Sun States under date of July 20, 1964 (Exhibit 7-A): 

In view of the disposition made of this appeal, we offer no opinion 
on the dismetrically opposed views of the parties as to whether Para- 
graph 24 is applicable to‘a contractor desiring to perform work for 
which a subcontractor had been listed in its bid. We note, however, 
the apparent lack of vigor which characterized MevA’s presentation 
of the inquiry involving PerrOmmEn of the work with its own forces 
up until the time the appeal was filed. 

Testifying in reference to the June 24, 1964 conference, ‘dodanie 
witness Stricker recalled Mev,A’s questions as to whether or not it 
could properly take over the work and the fact that “the Bureau did 
indicate that they would at least consider this interpretation that we 
had placed upon the clause about the substitution of MevA to do the 
work in lieu of Sun States” (Tr. 63). There is no evidence, however, 
that MevA called the Bureau the following day for an answer to the 
question posed, as had been suggested to the contractor by Mr. King. 
When over two weeks later MevA raised the. question again, the re- 
quest for advice was said to involve “one interpretation that possibly 
could be made.” 

The failure of MevA to pursue the matter in a more forwétul 
fashion may have been due to a lack of confidence in its own ability to’ 
perform the work involved. If so, such fears would appear to have been 
justified. This is indicated by the fact that-shortly after MevA assumed: 
direct responsibility for the work formerly subcontracted to Sun 
States, it hired a consultant to assist in planning the work whose: 
services it retained for several months at a very substantial expense. 
This was only a temporary arrangement, however, pending the con- 
summation of negotiations for the purchase of Power City Construc- 
tion and Equipment, Inc., which commenced seriously in mid-Decem- 
ber of 1964. Although Power City did not become a subsidiary of MevA. 
until April 1, 1965, the negotiations had progressed sufficiently by 
roughly the first of March so that arrangements were made for moving 
in Power City personnel to manage the job for MevA.® 


Outside Labor Agreement 


Inthe course of a telephone conversation on July 10, 1964, Mr. 
Stricker advised Mr. Tognoni that the subcontract was in final form 


bs Testimony of appellant’s witness Sutton (Tr. 238, 239). . 

55. Power City Construction and Equipment, Inc. had also bid on the -work for which the, 
contract was awarded to MevA (note 5, supra). .In its Post-Hearing Brief the: Government 
offers its version of what caused excess costs.on the project, at page 79: “* * * this entire. 
claim is an obvious. attempt to recoup losses caused principally by inept management, 
starting with the hiring of an ‘estimator’ 16 days prior to bidding and continuing until 
competent supervision was obtained from Power City Engineering in the spring of 1965.” 
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afte that it would: (i) provide for a bond, and (ii): require , Sun States to 
become a signatory to a labor agreement with. the International 
Brotherhood of Electrical Workers (Tr. 74). The telephone conversa- 
tion -was confirmed by letter of the same date (Appellant’s Exhibit 
F). Prior to that time Tognoni appears not to have been aware of. the 
IBEW labor requirement. He promptly advised Mr. Stricker that 
Sun States had an agreement with the operating engineers and that 
if electricians were going to be used, Sun States would have to in- 
crease its prices.** In response, Mr. Stricker asserted (i) that Perry 
had been aware of the IBEW agreement prior to bidding, and (11) 
that the latter had advised MevA representatives that his prices were 
such that electricians could be hired.” It. was. apparently agreed that 
MevA would undertake to arrange for a meeting between the National 
Electrical Contractors Association (NECA), the IBEW local, Sun 
States and MevA.. 

According to Stricker the arrangements made’ for the neeine 
were related to the fact that Sun States had indicated that it would 
become a signatory to the IBEW agreement. Tognoni testified, how- 
ever, that on July 13, 1964, he called Stricker and advised him that Sun 
States considered itself bound to deal with the operating engineers.® 
In any event, MevA did proceed with the arrangements for the. meeting 
and the meeting was held on July 15, 1964. At the meeting Sun States 
agreed to sign with the IBEW and MevA dropped its demand for a 
bond from Sun States. The following day the subcontract agreed upon 
was eles by Mr. Perry on behalf of Sun States (Tr. 100, 367). 


Performance of Sun States 


The Notive to Proceed was issued by the Bureau on July 17, 1964, 
and was received by MevA on July 20, 1964.°° The same day MevA 
notified Sun States to that effect and advised that the subcontract and 


“50 Tr, 76, 77, 98, 364. 

57 Tr. 77, 98, 99. Upon eross-examination, Perry acknowledged that even prior to bid he 
knew that the IBEW was claiming all of the labor on the work involved (Tr. 416, 41;7). 
‘Appellant’s witness Pratt testified that after being informed of the IBEW labor requirement 
he had incréased his bid prices for the work from $1,263,720 to $1,648,340 (Tr. 167-170 ; 
Appellant’s Exhibit N). 

88 Tr, 78, 365, 366. There is no indication in the record that MevA called to ‘the Bureau’s 
attention the fact that Sun States .was taking a position contrary to the conditions upon 
which’ its bid should have been. predicated (note 57, supra), ie, that a change of circuin- 
stances.as the Government had defined the term at the, conference of June 24, 1964, had 
occurred (See note 39, supra). 

“39 Tr, 79, 80, 866. See Government Exhibit 26 for the agreement between Sun States and 
IBEW Local Union 769, executed under date of July 16, 1964. 

6% Appellant’s Exhibit G. The record is not clear as to: the extent to which the issuance 
of the notice to proceed may have been delayed pending the resolution of the Sun States’ 
question (Government Exhibit 31; Appellant’s Exhibit FF and GG ; Tr. 315, 449-452). 
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the notice to proceed would follow. By letter of July 21, 1964, MevA 
gave Sun States official notice to proceed with the work and forwarded 
a copy of the signed subcontract. Sun States acknowledged receipt of 
the subcontract on July. 24,.1964, and. advised that work had com- 
menced on July 28, 1964.% Meanwhile, the Bureau had accepted the 
proposed: construction. schedule submitted by MevA at the precon- 
struction conference on July 22, 1964. This.schedule was reflected gen- 
erally in the subcontract with Sun States.° 

The 10 miles of acceptable tower leg foundations per month Gorter: 
‘plated by the production schedule were never achieved. In fact, accord- 
ing to the testimony offered by the appellant, the total progress made 
by Sun States from August through December amounted to about 
‘10 miles (Tr. 236). We have. previously adverted to the position of 
the parties respecting the question of whether Sun States was in 
defaultat the time Mev.A assumed extensive obligations in return for 
Sun States relinquishing its right to proceed with the work,® and will 
not. pursue the question further; nor shall we undertake to review 
the varying appraisals of MevA’s performance from the time it took 
over the work directly until the job was accepted as substantially 
complete on May 21, 1966. In both instances the questions presented 
relate to mitigation of damages which not:only presuppose that we 
have jurisdiction of the:claims involved but also that the record made 
in pursuance of the stipulation® is sufficient for the establishment of 
guidelines in the indicated areas.. 


Credibility of Witnesses 


In the Reply Brief appellant’s counsel states: “There is a question 
of veracity in this lawsuit, relating to the testimony of Mr. Perry and 
Mr. Tognoni * * *.” Addressing himself to the testimony offered by 
Messrs. Stricker and Tognoni, appellant’s counsel requests the Board 


6t Appellant’s Exhibits H, I and T. 

® Appellant’s Exhibits P and Q. Government Exhibit 30. Tr. 187, 188, 235. The sub- 
contract provided: “2, The Subcontractor shall * * \* maintain a production schedule of 
an average of not less than ten (10): miles of acceptable tower leg foundations per calendar 
month,. Footing excavation to begin fourteen (14) days after clearing work begins. Ten 
(10). mile a month production schedule to begin at same time as start of footing operation” 
(Exhibit 7—A, Attachment D, p.16). 

“The right of MevA to terminate for default is set forth in Paragraph 10 of the sub- 
contract (Hixhibit 7-A, p. 5). Appellant’s witness Sutton testified that he did not consider 
that any of the documents introduced as Appellant’s Exhibits T through DD constituted 
a 48-hour notice under the termination clause (Tr, 244). Appellant’s witness Stricker 
expressed doubt that MevA could have made a case for termination for default (Tr. 137). 
. & Government Exhibit 33; Tr. 473. The job was not entirely completed. until July of 1966 
(Tr, 190). : 

Note 4,:supra, | 
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to, review. wand compare ‘this testimony.” a) We have previously considered 
Mr. Tognoni’ 8, testimony. § at-some length and have narrowed the area 
of purported conflict by, pointing out,that Mr. Stricker’s testimony and 
the notes upon. which his testimony. was based related only. to the 
J uly. 1964-meetings between MevA and Sun States. We shall give fur- 
ther consideration, however, to the question of the credence to be given 
to the testimony of the two witnesses concerning the remarks made at 
the J uly 2, 1964. meeting by. Mr. Tognoni, if any, with respect to the 
alleged pre-bid commitments from MevA. related to (i) financing of 
Sun States, and. (ii) waiver of bond from Sun States. There is no 
doubt that this testimony is in conflict. 
Contrary to the assertion made by appellant’s counsel, Mr. Tognoni’ s 
iestimony, in so far as it relates to the July 2, 1964 meeting, is based 
upon. contemporaneous notes.’ ‘The fact that Mr. Stricker’s-contem- 
poraneous notes fail to record remarks that Mr.. Tognoni testified 
were made is not determinative, of course, of the question of whether, 
in fact, ‘they were made, The general tenor of the testimony given by 
appellant’s. witness Trimbach clearly. supports Mr. Tognoni’s. version 
of the representations made at the July 2,.1964 meeting with respect 
to pre-bid commitments by MevA, as well as at the earlier conferences 
attended by Trimbach * faoluding- a marked similarity i in their. de- 
scription of the posture of the parties at the meetings in question.°? 
. In making these observations we do not intend to cast any aspersions 
upon Mr. Stricker’s integrity. The absence from his notes of any 
record of Mr. Tognoni’s. remarks pertaining to these matters may 
reflect nothing more.than the exercise of judgment at the time as to 
*- @ Reply Brief, p. “16. Because the ease presents a novel question, we have made a detailed 
appraisal of the testimony and other evidence on the supposition that such action may-be of 
assistance to the parties: See United States y. Utah Construction & Mining Co., 384 U.S. 
394, 412; James Know, dba Jak Enterprises, IBCA-684—11-67 (February. 18, 1968), 68-1 
‘BCA par. 6854, p. 31,697. ; 
' 8&7 After asserting the nature of the pre-bid understanding, Mr. Tognoni referred to his 
notes (Tr. 361)..A short while later he stated: ‘“This is exactly what I told them. The notes 
I am taking this from are the notes.that I made up that day for the presentation and 
which I spoke from * * *” (Tr. 362). 

® See colloquy involving Trimbach reported in text, supra, and in particular his state- 
ment: ‘Well, the position. that MevA had made these promises, I believe always came out 
that they were made by the man who put the job together, who was Mr. Rivers, who, after 
all, built the estimate and carried it to the bid opening. * * *” (Italics supplied.) We infer 
that the term ‘‘always’’ refers to the. three meetings Trimbach attended in June and July 
of 1964 (note 48, supra). 

6 Of. Tognoni’s. testimony as reported at pages 368-870 of transcript and particularly 
the following colloquy upon cross-examination: “Q. Now, you are not testifying that 
Mr. Trimback: (sic) and Mr. Swenson or Mr. .Mentz ever agreed with you that any such 
agreement had been made, are you? A. I am testifying that they neither agreed nor dis- 
agreed”: (Tr. 370) with Trimbach’s statement reported in the text, supra: “* * * MevA, 
other than. the statement that Mr.:.Rivers made these promises, I don’t believe ever held 


anybody other than Mr. Rivers made these promises. MevA couldn’t deny that he-had made 
the promises if it was stated that he had. * * *” (Tr, 54). 
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what to record. There is no reason to assume, however, that inde- 
pendent of such a record Mr. Stricker’s memory would provide a 
reliable guide to whether something had occurred at a meeting held 
‘over three years before.”° Turning to the question of demeanor of ihe 
witnesses as a test for credibility, the hearing member was favorably 
impressed with the mien of both men throughout their testimony. 

Another question raised by appellant’s counsel affecting Mr. 
Tognoni’s credibility is whether in the telephone conversation of 
June 26, 1964, Mr. Tognoni told the contracting officer that the alleged 
pre-bid commitments by MevA had been made to him personally, as is 
shown in Appellant’s Exhibit HH. In his testimony Mr. Tognoni 
denied that the entry in the contracting’ officer’s diary for June 26, 
1964, was accurate, in so far as it conveys the impression that the pre- 
bid assurances had been given to him rather than to his client Sun 
States (Tr. 383, 384). It is undisputed that whatever pre-bid commit- 
ments were made by MevA, they were not made to Mr. Tognoni since 
he was not even retained by Sun States until June 16, 1964, or over a 
month after the bid opening on May 12, 1964. 

According to the contracting officer’ s testimony, the material in- 
cluded in his diary was dictated to his secretary every day (Tr. 277). 
In the instant case, we note that there would be no conflict in the 
testimony of the contracting officer and that of Mr. Tognoni if the 
word “them” were substituted for the word “him.” We also note that 
the words in question are sufficiently similar in sound that if there were 
a lack of clear enunciation or a relatively high level of background 
noise, the two words could be interchanged, ie; the word “them” 
could have been understood as “him” either by the contracting officer 
or by his secretary. We do not say that this is what did happen. We 
merely note that it is at least plausible that one of the alternatives 
mentioned accounts for the conflict in the testimony... 

Tt is possible, of course, that Mr. Tognoni told: the contracting 
officer precisely what the excerpt from his diary offered in evidence 
records. For the reasons previously indicated, as well as Mr. Tognoni’s 
demeanor when cross-examined in the area in question, we do not.con- 
sider that such:a conclusion would be warranted on the present record. 
This view of the matter is buttressed by. the apparent absence of any 
motivation for Mr. Tognoni to say that the pre-bid representatives had 
been made by MevA to him when the. only. proof he could offer of 
i270. ‘Concerning the ‘conference of June: 24, 1964, between. MevA and the mimes: Mr, 
Stricker’s. testimony was. without the benefit of contemporaneous notes: (Tr. ‘119). As 
previously noted, there were. material differences: between his testiniony: and. that of: the 


contracting: officer. The latter’s: testimony was: gases by. eee Pe moyen ‘how- 
ever; as well-as by Appellanit’s Exhibit HH, : , 
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even, an association ar MevA. personnel antedating the bid opening 
pertained to Mr. Perry.* 

The Board’s evaluation of the testimony of Mr. Pena is an entirely 
different matter. While at least some.of the apparent inconsistencies 
in Mr. Perry’s testimony may have been. attributable to an inability 
to accurately. recall events which had transpired over three years 
before,” there are aspects of his testimony that, we are unable to 
ascribe to understandable memory lapses. For example, it would strain 
credulity to the utmost to suppose that Mr. Perry was unable to re- 
call the name of the company given to Mr. Borge as the firm to which 
MevA intended to shop Sun States’ bid (Tr. 427, 489); nor do we 
place any more credence in the explanation Mr. Perry gave for having 
contacted the appellant’s Mr. Sutton * during a recess in the hearing 
‘and in a telephone conversation with Mr. Sutton later, in which it was 
proposed by Mr. Perry that Mr. Sutton come to a meeting in Mr. 
Perry’s office unaccompanied by anyoneelse.* 

The fact that the activities described above occurred within six weeks 
of the time that Mr. Perry had reasserted a claim against MevA 
that had been dormant for over two years; that the claim was re- 
asserted only after Mr. Perry had been requested to testify on behalf 
of the Government; and that the communications with Mr. Sutton 
took place the day before Mr. Perry took the witness stand ™ raise 
serious questions as to Mr. Perry’s integrity. On the issue of credibility 
there is also for consideration the fact that Mr. Perry’s demeanor as a 
witness did not inspire confidence. 

We do not think, however, that Mr. Perry’s testimony should be 
rejected in its entirety.“ In reaching this conclusion, we note the 
absence of any testimony from any of the MevA personnel who, 

1 Fi.g., Appellant’s Exhibit HE, Sun States’ letter of May 11, 1964. 

_ ™ Even where this is the case, Mr. Perry is not entirely blameless, Knowing that he was 
going to testify for some. two months before he did, Mr. Perry failed. to bring the diary 
he had maintained to the hearing apparently because no one had. requested that he do so 
(Dr, 425, 428). 

3 Vice:President and Assistant General Manager of MevA (Tr. 218). 

% The explanation suggested. by Mr. Perry was that he desired to: demonstrate: some 
varmint calls:to Mr. Sutton who had. requested that they be obtained for him. There is 
nothing in Mr. Perry’s. testimony to indicate, however, that he informed Mr. Sutton of the 
innocuous purpose of the requested visit during the telephone conversation referred to ‘in 
the text (Tr. 427, 428, 484, 435). 

% Pr, 425-428, 433. The claim presented to MevA on August 9, 1965, was in the amount 
of $5, 584. The billing submitted on, September 29, 1967, was in the amount of $5,134, 

7 Of, Drexel Dynamics Corporation, ASBCA Nos. 9502 et al. (August 17, 1967),-on re- 
consideration, 67-2 BCA par. 6531, p. 30,334 (“* * * Although it is. not specifically men- 
tioned, the Government is, im effect, urging upon us the maxim, ‘FALSUS IN UNO, FALSUS 
IN OMNIBUS,’ .i.e., he who speaks falsely on one point will speak falsely upon all. This 


maxim is psychologically unsound and is ahd pee It is certainly rejected. by this 
board. ,* *.*'), : 
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according to Perry, were involved i in the pre- -bid dealings with him.” 
‘We also note that Mr. Perry’s testimony in’ important areas is: cor- 
roborated not only by other Government witnesses, -but by ‘some’ of 
appellant’s witnesses as well. While it is true ‘that the: corroborative 
testimony merely establishes that'in June and J uly of 1964 Mr. Perry 
was saying to others what he said on the witness stand,” it also shows 
that MevA was aware of the Sun States’ position respecting pre-bid 
commitments’ during the. two months: of subcontract: negotisiions be- 
tween the 2 Dares 

"Decision: 

Pesia the time its initial claim was filed in mid-September of 1966 
MevA has consistently maintained that in denying its request to sub- 
stitute a different subcontractor for Sun States or.to perform the work 
with its own forces, the contracting officer acted arbitrarily and. capri- 
ciously. ” Proof of these contentions may be a prerequisite to recovery 
in any forum.®° 

MevA asserts that the contracting officer seed sciteasily. and capri- 
ciously in making approval of the substitution request dependent upon 
a showing of a change of. circumstances since, according to MevA, 
there is nothing in the contract or in the law or in common logic to 
support the change of circumstances rule announced. by the June 17, 
1964 letter from the Bureau. Recurring throughout. the appellant’s 
briefs is the theme, however, that the real reason for the denial of the 
requested substitution was the Government’s belief. that MevA. was 
engaged i in bid shopping, as is illustrated by the following passage: 
“k * * Mr. Bellport knew the reason for the rule was to stop bid 
shopping (T. 303) ; he assumed MevA. was guilty of this, based solely 
on fourth or fifth hand hearsay (T. 302) ; and this was why, as he flatly 
testified, he turned down the MevA request (T. 300, line 24) ; although 





“7 The record does not disclose whether at the time of the hearing Messrs. Swenson and 
Mantz were still employed by MevA. It is clear that Mr. Rivers was not (Tr: 254). 

- %To establish that the pre-bid commitments claimed were actually made, there is only 
Mr. Perry’s testimony. This is unrefuted in the record, however, and could only be directly 
contested by the only other persons with‘ first-hand knowledge of the events occurring prior 
to May 12, 1964, namely,-Messrs. Rivers, Mantz and Swenson, noné of whom testified. 

"7 Fi.g., Exhibit 7-H; letter of September 18, 1966; Appellant’s Brief, p. 27; and Reply 
Brief, p. 22 (‘** * * This case doesn’t rest, as- ‘counsel seems to feel, on any ‘oral decision’ 
but on-a-flat, unequivocal, erroneous, arbitrary, capricious, maiuenaanle and written act of 
the Contracting Officer on June 17, 1964. * * *7). 

+ 8° Of J. W. Bateson Co., Inc., ASBCA No. 6069 (September 27, 1962), 1962 BCA par: 3529, 
p. 17,942 (“*.* * Most certainly, if the contracting officer is given! any authority by’ the 
requirement that the contractor’ s representative be ‘satisfactory’ to him, it must: allow the 
use of some discretion on his part. ‘To entitle appellant t0'thé claimed direct costs arising 
from the project manger’s removal; ‘there’ must have been’ ‘an arbitrary and” unwarranted 
abuse: of this discretion. We make no such finding, but if the’ allegation. - is true;' ‘this would 
constitute a breach ‘of the contract. Such action “would fall uiider none of the contract 
provisions permitting additional compensation, thus it is beyond the authority of this 
Board to grant the requested amount.’’). : 
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te ‘used the chaps a Gren ne as ‘the ostensible reason” (Appel 
lant’s Brief, pp. 26, 27). ha eae * 

. Also cited as. illustrative of the shite and. capricious ree. of 
the denial of MevA’s request is the fact that the Bureau made no, effort 
to investigate Sun States’ allegations that MevA was trying to bid 
shop,*' and the fact that it concedes that Sun States ’ was without finan- 
cial resources of its own to-perform the contract. In-developing the 
argument; that the change of circumstances test provided no avenue 
of relief for MevA, the appellarit’s counsel states: “* *-* Sun States 
was just as broke before as after May 12, 1964. * * *” (Appstianve 
Brief, 27). 


While the Government acknowledges that is primary purpose of 
the subcontractor listing paragraph is to prevent bid shopping, it 
-asserts that among the objectives to be achieved by the clause were (1) 
to encourage contractors to obtain bids from prospective subcontrac- 
tors sufficiently far in advance of opening of bids to permit them to be 
-properly evaluated, and (ii) to give prospective subcontractors some 
assurance that they. would receive some measure of protection. In sup- 
port of this position the Government places great reliance upon the 
decision of the Comptroller General in 48 Comp. Gen: 206 oy 58 
and particularly the following portions of the decision : 


.@SA.has reported to us that, in the absence of firm commitments for the sub- 
contracting work, the general contractor can and frequently does bid shop and 
obtain more favorable subcontract prices than those. upon which his bid was 
based, with the probable dual result of inflated cost to the Government and sub- 
standard work by the subcontractors at their lower prices. Also, we are informed 
that under the present practices subbids are submitted at the last possible moment 
before prime. bids are finally submitted, in order to minimize the extent of bid 
shopping before bid opening, and are usually inflated in order to. allow for a later 
‘reduction. 


* * Pf * + : * * 


The above hearings indicated that a substantial number of contractors do not 
bid on subcontracts for Federal construction work because they have no:assur- 
ance of receiving the contract even if theirs is the lowest responsible bid. * * * 
GSA feels that if a subcontractor has assurance that his bid will be properly used 
and that he will receive the contract if he is low bidder, the general contractor 


: 8 Appellant’s Brief, pp. 21, 22: Noted also therein is the fact that neither in the letter 
of June 17, 1964 (Hxhibit 7-C); nor at any time thereafter did the Bureau apprise MeyvA 
of the bid shopping allegations ‘by Sun States. It appears that prior to the transmittal of 
that letter'a subordinate had BEpOREA: the bid shopping allegations to the iooartrncting officer 
(Tr. 300, 302). 

8 Appellant’s Brief, ‘p: 19. At the- tithe of ‘the sane 24;°1964 surarshce Sun States was 
répresenting: that it could obtain ‘the necessary finances from sources ' other than Mev. 
Speedletter of June 23, 1964 (Appellant’s: ‘Bxhibit M). : 

83 Regional ‘Solicitor King testified that he participated in the deliberations and rendered 
legal advice with respect to the letter‘of June 17, 1964 (Exhibit TC) before’ it was issued 
(Tr. 507). Upon direct examination Mr. King gave testimony concerning ‘thé decision cited 
in the text (Tr. 511). The decision in question was rendered on August 22, 1963. 
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should, be able to secure an adequate number of competitive bids from responsible 
‘subcontractors insufficient time to properly evaluate them and. estimate his costs 
on @ businesslike basis, (Italics supplied. )* : 


Responding to the Government's argument, the appell ant’s counsel 
states in part: -: 


iar * The reference to the poli General’s. decision at 48 C. G. 206 does 
appear to support the contention that @ purpose of the listing clause is to require 
_prime contractors to look into the responsibility of subcontractors. However, 
—the clause. used in this case neither says nor implies anything of the kind. 

. the Secretary of the Interior did not say so when he issued his press release 


in, 1963." 
“a policy of rejecting last minute sub-bids is at least questionable and prob- 


ably contrary to the Government’s interest. 
-'—-the Comptroller General’s opinion was noé reflected in GSPR sec, 5H-53.7001, 


later adopted by the GSA * * *. (Reply Brief, p. 29). 

‘Appellant’s counsel’ also contends that the Comptroller General’s 
decision in 45 Comp. Gen. 829 (1966) has the effect of overruling the 
earlier decision. In discussing the decision in 45 Comp. Gen. 829, and 
an earlier decision in 45 Comp. Gen. 84 (1965), however, the Depart- 
‘ment: Counsel stresses the fact that the subcontractor listing clause 
involved here differs from the GSA clause in that the latter “has from 
the beginning contained specific authority in the contracting officer to 
disapprove unresponsible subcontractors.”*’ Entirely aside from the 


_ 8 In response to a question on direct examination concerning the relationship of the 
decision to a prebid understanding on the question of unusual situations under the sub: 
contractor listing paragraph, Mr. King stated: ““* * * there is a statement in the opinion 
to. the effect that the GSA, as I recall, had represented to the GAO, which representation the 
GAO apparently had accepted, that the clause would lead to the eventual end result of 
prime contractors ‘securing more. responsible subcontractors. To me this indicated that the 
Comptroller General was thinking in terms of the prime contractor doing some investiga- 
tion. and some inquiry of the subcontractors before he listed them” (Tr. 517, 518). 

8% Dxhibit 6.; Press.Release of December 6, 1963. 

&6 ‘According to the testimony offered by appellant’s witness Sutton, it appears that Sun 

States would not have been listed as a subcontractor by MevA if the procedures for in- 
vestigation of subcontractors generally in effect in the construction industry had. been 
followed (Tr. 241-243). Testifying upon cross-examination about a typical procedure, he 
states: ‘‘* * * We ordinarily check with our bonding company, with our banking connec- 
tions * * * and Dun & Bradstreet, of course, and all those nornial things” (Tr. 246, 247). 
The Dun & Bradstreet report obtained by MevA about a week after the bid opening on 
May 12, 1964 reflected information compiled on August 28, 1963, and supplemented on 
March 17, 1964 (Appellant’s Exhibit A). Appellant’s witness ‘Trimbach testified that if 
a Dun & Bradstreet report is on file it can be read to the person requesting it and. Hees a 
copy.can be obtained within a couple of days (Tr. 48). 
. § Government Brief, p. 68. The responsibility stemming from such authority is stressed 
in 45 Comp. Gen. 829 where, at page 837, the Comptroller General states: “* * * we are 
impressed by-the fact.that the contracting officer, had he been properly informed prior to 
award, could have found Belden to be nonresponsible under 2-09(g) of the Special Con- 
ditions, and could then have permitted Mike Bradford to substitute an acceptable sub- 
contractor * * *, In view thereof, and. since such oversight as may have occurred was 
compounded by: the. contracting agency in failing to ascertain, while checking Belden’s 
technical qualifications, on or about December 6, 1965, that Belden was not a pile driving 
contractor, we are unable to conclude that the erroneous listing of Belden as the: sub- 
contractor for. ‘Foundation (Piles)’ presents a proper basis for eancelaeion of the contract 
awarded to Mike Bradford and cea a Pees oad 
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the exercise of a. discretionary fometion : a, contracting cilicar should 
be judged on the basis of changes made in the regulations or decisions 
rendered®* subsequent to the time his discretion was exercised. 
Another. question raised by the Government is whether the claim 
submitted was timely. Appellant’s counsel denies that the claim was. 
untimely, stating: “* * * Counsel cites the Vitro ® case on timeliness 
of claim. Here the claim was timely, assuming the claim falls under the 
contract remedies, as it preceded acceptance. No notice is required of 
constructive changes. Merritt-Chapman & Scott Corp., ASBCA No. 
9834 66-2 BCA par. 5768.°° In any case the Contracting. Officer in his. 
decision passed upon the merits of the claim, thus waiving any claim 
of untimeliness.* We may add that here the appellant did protest the 
denial of its request—that is exactly what the June 24, 1964 meeting 
in Denver was all about * * *” (Reply Brief, p. 34). 
Reaffirming its earlier decision upon reconsideration in the case of 
Eggers & Higgins et al.. VACAB No. 5387 (June 30, 1966), 66-1 BCA 
par. 5673, the Veterans Administration Contract Appeals Board reit- 
erated its view that the “principles of ‘constructive change’ do not 
go so far as to eliminate all notice requirements or in all situations to 
relieve the contractor from any obligation with respect to furnishing 
timely notice of its intended claim.” ° 
Although MevA takes the position that it was proper to delay the 
presentation of the claim until the time it was submitted, the appellant 
introduced evidence at the hearing in an effort to show that the Bureau 


8 The earlier unpublished decision of the Comptroller General involving Mike Bradford 
and Company, Inc., Dec. B—158227 (January 28, 1966), and containing language which 
inferentially favors the Government’s position is in this category. (‘“With- reference to -the 
solicitation of another electrical bid as evidence of bad faith on the part of Bradford, it 
would appear, in view of the close relationship of the two firms, that a legitimate reason, 
arising subsequent to bid opening, could exist for wishing to make a substitution, * * *. 
(Italies supplied.) : : 

‘9% Vitro Corporation of America, IBCA-376 (August 24, 1967),.74 ID, 253, 67-2 BCA 
par. 6536. The Government also interposes the defense that the claim was waived by the 
failure of MevA to invoke the disputes process at the time the request for substitution was 
denied in the summer of 1964 (Government Brief, p.‘84). Although the position is said to be 
primary, there are no citations to supporting authorities and our own research has failed 
to disclose any cases sufficiently analogous to that presented to merit’ mention. 

‘In the cage cited the Armed Services Board specifically noted the apparent absence 
of prejudice in ‘that case (‘“* *°* -Prejudice to the Government by any delay is neither 
shown nor’ alleged and largely controverted by the record of the hearing. * * *’’), 

st The contracting officer did note that the contractor’ had delayed for over two years 
in presenting the claim (note 3, supra), but his primary position was that the claim had 
been waived by the contractor’s facture to morage his administrative neues (Findings, 
note 2, supra, par. 13, p. 8). 

*2 Subsequently, in Hggers € Higgins et al. v. United States, 185 Ct. Cl. 765 (1968), the- 
Court of- Claims affirmed the ruling by the Veterans Administration Board, stating at page 
782 of the opinion’: “*'* * The accepted fact-remains that- the contracting officer’ under 
the circumstances could not have reasonably known that acceleration. would be necessary, 
and the very purpose of the required notice is to reveal to the contracting officer information 
which will alert him to the need to take action in the best interests of his agency.” 
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was notified of the forthcoming aan 98 malitiodt a year before the claim 
letter of September 13,1966 (Exhibit 4-H) was received. . 

There ‘aré a, number’ ‘of réspetts in which the Vitro case, supre, is 
clearly distinguishable from the instant appeal. In Vitro the claims pre- 
sented were ‘asserted under ‘the Changes and Changed Conditions 
clause, but in presenting the claim counsel relied almost entirely upon 
the latter clause. The inferences drawn by the Board adverse. to the 
appellant from the delayed submission of the claims have direct appli- 
cation only to.situations where a contractor fails to notify the Govern- 
ment that a changed condition has been encountered prior to the time 
it is disturbed.** If we were to assume that the principles enunciated 
in Vitro could be applied analogously to claims asserted under other 
contract clauses, however, it would not materially assist us in the ulti- 
mate disposition of the present appeal. This is because fundamentally 
the appellant’s claim is one for breach of contract. As to such claims 
the notice requirements may be materially different than for claims 
asserted under the contract.” In any event it is not our responsibility 
to determine the notice requirements applicable to breach of contract 
claims. 

The parties differ in their appraisal of the law governing the Board’s 
jurisdiction over the claims presented. In its initial claim letter (Ex- 
hibit 7-H) and at all times thereafter, the appellant has proceeded 
on.the assumption that the claim asserted may be cognizable under the 
Changes clause but.it has carefully reserved its right to make claim on 
any other proper ground including for breach of contract (Tr. 9-11). 
The Government has no reservations concerning the Board’s authority 
to resolve the dispute, however, citing in support of its position United 








“98 Appellant’s Exhibit. L; MevA Setter of October. 25, 1965, marked for the atteatinn of. 
Andrew K.. Dolyniuk. Government witness. Dolyniuk . unequivocally denied. that the. con- 
versations. referred to in such letter related to ‘Sun States. (Tr. 487, 488). This testimony 
is uncontradicted. No reference to Exhibit L appears in either.of appellant’s post-hearing 
briefs. 

4 Failure to. give timely notice may also: entail serious consequences for the contractor 
or. the Government under other clauses, as the decisions in-the Eggers € Higgins case: (note 
92, supra, and accompanying text) demonstrate. See also Hoel-Steffen Construction Co., 
IBCA-656-7-67 (March 18, 1968), 75 LD. 41, 68-1 BCA par. 6922 (Suspension of Work 
Clause) ; Southwestern Engineering Co., NASA BCA Nos. 87 et al. (March 20, 1968), 68-1. 
BCA par. 6977. (delay of over two years by Government.in proceeding under. the Changes. 
clause found to bar entitlement to a downward equitable adjustment in the contract price). 
Of. Crown Coat Front. Co., Inc. v. United States, 386 U.S. 508, 518, 519 (1967). (“* * * Nor 
does the claimant in cases like the one.before us have unlimited discretion as to when to 
file-his claim, The standard changes clause [footnote- omitted] requires him to present his 
claim within. 80 days.and most other clauses.in government contracts. calling for. an 
equitable adjustment also contain; their-own time limitations. Where this is not true, the 
contractor cannot delay Mareseonenly. in bresenting his daim. This is the rule the Court of 
Claims follows,..* *-:*??), 

95 See Montgomery-Macri Co. &: Western Line Construction Co., Inc., IBCA—59 and IBCA-. 
72.(June 28, 1963) ,.70 I.D. 242,256 (1963), 1963 BCA par. 2819, p..19,012 (“In the last 
analysis,-the claim here at issue.is a claim for preach of contract of a type as to which there 
is no, applicable notice Feauirement | in or.under the contract.”).. 
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States v. Utah, Gonsmoeon. & Mining. Co., 384 a S. 304 (1966), and. 
Dawson. Construction. Co. GSBGA No: 1459 (October 25; 1965), 65:2 
BCA: par. 5183. . 

The Board has had occasion to sends fis ce of its jurisdic. 
tion in the light of the guidelines established by. Véah in a number of 
cases, notably in the two interlocutory decisions involving the Ameri-. 
can Cement Corporation; IBCA-496-5—-65 and IBCA-578-7-66. (Sep-- 
tember 21, 1966), 73 I.D. 266, 66-2 BCA par. 5849, on reconsideration,. 
74. L.D. 15, 66-2 BCA par. 6065 (1967). In dismissing one of the claims 
in. American Cement prior to hearing, the Board rejected the: Gov- 
ernment’s attempt: to restate the appellant’s claim so as to confer 
jurisdiction where it found. that such restatement would have funda- 
mentally altered the claim as-presented. Also rejected was the Govern- 
ment’s argument that jurisdiction over the claim in question should be 
retained because there were factual issues to be resolved. As to the 
source of our jurisdiction we there stated: °° “For a claim 'to be cog- 
nizable under the contract, however, it must be shown that there is.a 
contract provision under which relief of the type sought could be 
granted. Absent such.a showing, there is nothing to which the jurisdic- 
tion of either the contracting officer or the Board can attach. *.* *” 
In both American Cement opinions we supported our finding that we 
were without: jurisdiction over the claim for loss of commercial busi- 
ness by quoting the following passage from the Utah opinion: % “Thus: 
the settled construction of the disputes clause excludes breach of con- 
tract claims from its coverage, whether for purpose of granting relief 
or. for purpose of making binding findings of fact that would be 
reviewable under’ Wunderlich Act’ standards rather than de novo. 
% ok tk) 

Turning to the instant appeal we note (i) that the subcontractor 
listing paragraph contains no provision for equitable adjustment in 
the event a dispute arises as‘to the propriety of a denial by the.con- 
tracting officer of a request for substitution; (ji) that it is not even 
alleged that a change in the specification requirements or the scope 
of the work is involved; * (i11) that the appellant has consistently 
predicated its claim on the alleged arbitrary and.capricious action. of 
the contracting officer; (iv) that the Changes clause: provides. no 


*® 73 LD. at 271, 66-2 BCA par. 5849 at 27, 153: 

97 384 U.S. at 412, ° 
“a8 See’ Lenry, Ine. et al. ASBCA. No. 4674 (June 26, 1958), 58-2 BCA par. 1849, p. 7345 
(#** ® appellant relies, in part; upon Article 8, Changes, That article provides for a price” 
and: time adjustment when the’ contracting ‘officer makes’ a change in the drawings and/or. 
specifications, We fail to see where the article’ “has any ‘applicability in the instant’ case_ 
for it is‘clear beyond question that ‘the Government made, no change. in the drawings or 
specitications * * *.7). This: ruling’ was sustained by the Court of Claims in Lenry, Ine. 
et al. v. United. States, 156 Ct. Cl. 46 (1962). 
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remedy for arbitrary or capricious : action not related to a change i in 
the specifications or in the scope of the work; and (v) that the con- 
tract contains no Suspension of Work or other clause under which 
relief for the wrong alleged could bes provided by way of equitable 
adjustment. 

As to Dawson, there are significant differences between that case 
and the situation involved in this appeal. The opinion in Dawson’ 
contains no indication (i) that the question of the Board’s jurisdiction 
over the claim asserted was raised by either party, or (ii) that the 
appellant had charged the contracting officer was arbitrary and capri- 
cious in denying the request for substitution. We also note that the 
decision was rendered prior to the Supreme Court’s decision in the 
Utah caset Even if these differences did not exist, the Dawson deci- 
sion would be considerably weakened as precedent by the fact that it 
appears to have been decided on the basis of a relatively skimpy record 
and with comparatively little effort having been made by the appellant 
to sustain its allegations. We note, for example (i) that much of the 
opinion is devoted to setting forth the allegations made by the parties; 
(ii) that the Board assumed for purposes of the decision that a mis- 
take in bid had been made even though the “recap sheet” furnished 
by the bidder in support of the claimed mistake appeared to indicate 
otherwise; (iii) that the mistake in bid formed the rationale for the 
opinion; and (iv) that appellant’s counsel waived its right to a hearing 
and filed no response to the Government’s brief. 

As the contract provides no remedy for the type of wrong alleged 
in the instant appeal, we find that we are without, jurisdiction over 
the claims asserted. No relief can be afforded to the appellant under 
the terms of the contract. Accordingly, the appeal is dismissed. 


The appeal is dismissed. 
Conclusion 


Wrium F. McGraw, Member. 


We Concur: 
Dean F. Rarzman, Chairman. 
_ Sasrwan P. Kiva, Member. 


27, W. Bateson Co., Inc., note 80, supra. 

10 R, G. Brown, Jr., and Company, IBCA-356 (July 26, 1963), 1963 BCA par, 3799, 
p. 18.921 (“It is well setitled that in the absence of an express contract provision such as a 
‘Suspension of Work’ clause (not present here) this Board has no jurisdiction over a claim 
for expenses incurred as a result of Government interference or delay. * * *’). 

101 Prior to the time the Dawson decision was issued the Court of Claims had rejected the 
Justice Department’s argument that all disputes pertaining to a Government contract are 
covered by the Disputes clause. See Utah Construction & Mining Co. v. United States, 168 
Ct, Cl. 522 (1964). An influential segment of the public and private bar devoted to Govern- 
ment procurement matters remained committed to this view, however, until the Supreme 
Court decided otherwise in the Utah decision cited in the text, supra, . 


ty 
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UNITED STATES Oe fa 
v.. 
ESTATE OF ALVIS F, DENISON 


/A-80991 Decided September 8, 1969. 


Mining. Claims: Determination. of Validity—Mining Claims: Hearings— 
Rules of Practice: Hearings—Rules of Practice: Evidence 


Where a court has remanded a case to this Department for further eviden- 
tiary proceedings on a finding that there was not a prima facie substanti- 
ation in the record for the standard employed in determining the validity 
.of a mining claim, it is proper at the hearing on remand to consider all 
evidence relating to the validity of the claim; especially where any question 
raised by the court as to the standard has been resolved ay subsequent 
rulings of other courts. : 


Mining Claims: Discovery 


In applying the prudent man test of discovery to determine whether a mineral 
deposit is valuable, there is no dichotomy between present marketability 
and future marketability because the terms are simply relative terms used 

- In determining whether the prudent man would have a reasonable prospect 
of success in developing a valuable mine. . 


‘Mining Claims: Determination of Validity—Mining Claims: Discovery 


In determining whether a deposit of ore is a valuable deposit within the~ 
meaning of the mining laws, the prudent man test of Castle v. Womble is 
applied, and this may include a consideration of the marketability of the ore 
and whether a prudent man could expect. to develop a valuable mine based 
upon rationally predictable economic circumstances from present known 
facts and not upon mere speculation of possible substantial, unpredictable 
changes in the market place resulting from severe changes in world political 
and: economic conditions, or the unforeseen lowering of costs due to a dra- 
matic technological breakthrough. 


Mining Claims: Discovery 


A prudent man could not reasonably expect to develop a valuable mine for 
manganese where the erratically disseminated ore tends to be of.a low grade - 
which is not marketable without prohibitively costly. beneficiation and it is.. 
likely that even the beneficiation processes may not be able to upgrade the 
ore and remove the impurities adequately to. meet commercial standards, 
and where, in any event, the quantity of the ore shown is insufficient to 
justify the costs of an operation to develop a valuable mine. 


Mining Claims: Discovery 


Facts which may warrant further exploration: work on a mining claim’ but 
which do not justify development work to develop a valuable mine at the 
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time a patent applicant has done all that the law requires are et sufficient © 


to show a discovery under the mining laws entitling the claimant to the 
issuance of a patent for the claims.’ 

Mining Claims: Determination of Validity—Mining ¢ Claims: Discovery . 
Until a patent issues the Department of Interior in proper contest pro- 
. ceedings may challenge the validity of a mining claim and consider facts 

showing whether. or not there is a valid discovery of a valuable minéral 

deposit which are in existence at least up to the time when the patent. 

applicant has completed all the requirements imposed on him, including 

posting and publishing of his application and the payment of all fees; the 

Department is not restricted to facts in existence only at the time the patent 
' application is filed. 


SUPPLEMENTAL. DECISION 


- This case is a continuation of contest proteedinas initiated by the. 
Forest Service, United States Department of Agriculture, in 1960, 
against mineral patent applications filed in 1959 by Alvis F. Denison 

. for the following lode mining claims located in T. 11 N., Rs. 14 and 15 
E., G. & S.R.M., Coconino County, Arizona, within the Sitgreaves: 
National Forest: B.V.D. Nos. 1, 2, 3, 4, 5, Miss Lottie Nos. 4, 5, 6,. 
D & W Nos. 3, 4, 5, Little Pine Nos. 7, 8, 9, and Hillcrest Nos, 22 


_ and 23. The case was one of four pisoeedinigs culminating in the 


Departmental decision, United States v. Alvis F. Denison et -al., 
71 I.D. 144 (1964), which ruled that the mining claims were null and 
void for lack of a present discovery of valuable mineral deposits: - 
within the claims as there was no market or reasonable prospect of a 
future market for the low grade manganese for which the claims were 
located. Upon judicial review of the Department’s decision as to the 
_ Denison claims, the United States District Court for the District of 
Arizona in Denison v. Udall, 248 F. Supp. 942 (1965), reversed the 
Departmental decision and remanded the case to the Department for: 
further. evidentiary proceedings consonant with its opinion. 
In accordance with the court’s decision, a further hearing was held 
on October 25, 26, and 27, 1966. As instructed by this office, the hear- 
ing examiner has submitted his recommended decision of May 17, 
1968, in which he concludes that the cumulative evidence of this hear- 
ing and the previous hearing in the earlier proceedings shows that. 
no discovery of a valuable mineral deposit has been made within any 
.of the claims and that they are not now being held in good faith for 
mining purposes. He denied the mineral patent applications and held 
the claims to be void. 
Copies of the hearing examiner’s recommended decision lave been: 
furnished to the parties and they have been allowed an opportunity. 
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~ to present any. briefs in support of or Gensation to it. A brief has - 
been received in behalf of the Estate of Alvis F. Denison (hereafter 

referred to as “claimant”’) objecting to the recommended decision. 
Generally, the claimant disputes the allowance of certain evidence at 
the ‘hearing and the: findings and conclusions of the examiner’s 
decision. 

We have reviewed the entire record in these proceedings i in light of 
all the specific objections and contentions raised in the claimant’s 
brief and in its previous briefs. We conclude that the mining claims 
have been properly declared null and void and the patent applications 
properly rejected for the reason that there has not been a discovery 
of a valuable mineral deposit within these claims within the meaning’ 
of the mining laws. The hearing examiner’s recommended decision is 
adopted insofar as it reaches this conclusion on this issue and is not 
otherwise inconsistent with the discussion following. A copy of the 
hearing examiner’s decision is included as an appendix to. this 
decision." 

In attacking the examiner’s decision, the claimant contends that it 
does not refiect the true character of the court’s decision in Denison v. 
Udall, supra, Claimant quotes certain portions of this decision and 
contends that the court was voiding the previous Departmental de- 

_ cision because of a lack of evidence in the record to sustain. the 
previous ruling on the issue of “future profitability” or prospective 
value. Therefore, claimant argues that only evidence relating to this’ 


‘issue should have been considered in the hearing on remand, and that 


matters relating to present value or present marketability should not 
have been considered. Claimant objected. at the hearing to evidence of 
the resampling of the claims by Forest Service personnel and renews 
the objection now, contending that the evidence is repetitious of that 
received i in the first administrative hearing. — 

In raising this objection, however, claimant does not point out how 
the introduction of such additional evidence was prejudicial or unfair 
nor do we see any basis for such a complaint. Indeed, as will be dis- 


-. cussed later, claimant contends that the additional evidence tends to 


demonstrate a greater quantity of manganese ore within the claims 
than that shown at the first hearing by the Forest Service’s witness. 
The Forest Service’s principal witness at both hearings, its mineral 
examiner, Ei, Rowland Tragitt, indicated that he reexamined the 
1 Obvious typographical errors have been corrected and a few additions have been made, 
shown in brackets. : 
In, our decision the transcript of the ‘first hearing will be cited’ as I Tr. (in the hear- 


ing examiner’ s decision it is Tr: I, p. —), and the transcript of the second hearing. will be 
cited as II Tr. (in the hearing examiner’s decision it is Tr. II, p. —). 
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claims.and took additional samples from pits which had been exca-- - 
vated after his examination of the claims in 1960 (prior to the first 
hearing). II Tr. 137. His efforts, therefore, were to gain additional in- 
formation concerning the exposures of mineralization, not only those 
_ stated in the patent applications, but also those exposed subsequent to 
the filing of the applications. 
; Regardless, we do not read the court’s opinion as limiting the scope 
of the evidentiary proceedings with respect to any evidence which 
would relate to the crucial issue of whether there has been a discovery 
of a valuable mineral deposit within each claim. In the previous 
Departmental decision in this case it was stated generally with respect 
‘to all four cases considered then that the evidence showed that de- 
posits of manganese exist on the claims and that some of the manganese 
is of a grade that was mined and sold in the past from patented claims 
in the same area, but the decision expressly stated that * * *.“[t]he 
quantity of such manganese in each claim is not clearly- established 
and it is questionable to what extent minable deposits exist on the 
claims.” 71 ID. at 149. The decision held that a mining claim could 
lose. its validity because of a lack of a present discovery of valuable 
- mmineral deposits due to changed economic conditions, thus assuming 
for the purpose of reaching that legal conclusion that there was suffi- 
cient mineralization to show a discovery under previous economic 
- conditions. However, as indicated, the decision did not make any 
. finding of fact that there was such a showing as would support a 
conclusion that the deposit was a valuable deposit within the meaning 
of the mining laws under earlier and more favorable economic con- 
' ditions. The court also did not concern itself with the facts as to the 
quantity and quality of the manganese within the claims but only with 
the issue generally as to whether a reasonable man could expect that 
there might be a market in the future for the. manganese. There thus 
has been no factual resolution by the Departmental decision or the 
court’s decision of the questions as to the quantity and quality of the 
' mineralization exposed on the claims. Further inquiry into those _ 
questions was appropriate since these are matters which must be con- 
sidered in making any determination as to whether there has been — 
a valid discovery. 

Claimant’s insistence that under the court’s opinion the hearing 
should have been restricted to the receipt of evidence bearing only on 
the issue of future profitability or prospective value and that evidence 
on: present value or present marketability should not. have been re- 
ceived reflects a view of the law of discovery which is certainly now 
erroneous. There is no distinct dichotomy between: present value and 
future value or between present marketability and future profitability. 
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The basic rule of discovery has long been the ‘ prudent man” test 
of Castle v. Womble, 19 L.D. 455, 457 (1894)—that a discovery has 
been made when a mineral deposit has been fourid that is of such 
quality and. quantity “that a person of ordinary prudence would be 
justified in the further expenditure of his labor and means with a 
reasonable prospect of success in developing a valuable mine.” In more 
recent years, in dealing with mining claims located for minerals of | 
widespread occurrence, the Department has had occasion to apply - _ 
as a test the so-called marketability rule, namely, that in order to 
establish a discovery of a deposit of such a mineral it must be shown 
that the mineral can be extracted, removed, and marketed at a profit. 
Although in earlier decisions the Department sometimes referred to 
the marketability test as an “additional” test applicable to minerals 
. of widespread occurrence, the test was in actuality only a refinement 
of the prudent man rule and a logical complement to it. The Depart- 
ment so stated in a Solicitor’s opinion, 69 I.D. 145 (1962). : 

The Department’s position was finally sustained by the Supreme ~ 
Court in United States v. Coleman, 390 U.S. 599 (1968), which re- 
versed. a Circuit Court opinion, 363 F. 2d 190 (9th Cir. 1966), holding 
' that the marketability test was not a proper standard for determining. 
- whether a discovery had been made. The Supreme Court held that the 
marketability test was “an admirable effort to identify with greater 


_ precision and objectivity the factors relevant to a determination that’ } 


a mineral deposit. is ‘valuable,’” that the intent of the mining laws 
was to reward the discovery of minerals “that are valuable in an eco- 
nomic sense,” and, thus, that “profitability is an important considera- 
tion in applying the prudent man test” (p. 602). 

Although the Coleman decision, dealt with building stone, supra, 
the court clearly indicated that the marketability test applied as well 
to other minerals. Any doubt on that score was laid at rest in Converse 
v. Udall, 399 F. 9d 616, 621 (9th Cir. 1968), where the court said 
flatly that “* * * the marketability test is applicable to all mining 
claims.” The Converse case, supra, was concerned with claims located 
for some precious metals but primarily for copper, lead, and zinc. It 
is plain, therefore, that for claimant to prevail it must show that the 
low grade manganese on the Denison claims can be extracted and 
marketed at a profit. 

We have given this brief history of the recent developments i in the 
law of discovery because, when this case was before the court in 1965, 
the Coleman case, supra, had not yet been decided by the Ninth Cir- 
cuit. Nonetheless, the court stated, by way of dictum, that the mar-. 
ketability test was applicable only to nonmetallic minerals of common. 
occurrence and not to the metallic mineral claims located by Denison. 
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The court said that: since the Government, in contesting a claim for 


common-occurrence nonmetallic minerals, had the burden of making 
at least a prima facie case of lack of a future market, a fortior? it had 
this burden in contesting a limited-occurrence metallic mineral claim. 


‘The court concluded that the Department had not. met this burden 


in this case. 
It is obvious, with the clarification of the law in the Coleman and 
Converse cases, supra, that this case must now be considered in the 


light of the law as it is now established. This leaves no room for. 


narrow arguments as to what the court contemplated in this case since 

the court’s ruling was predicated upon what has since been determined 

to be an erroneous view of the law. 

: In this connection we note that, in his recommended decision in 
_ this case, the hearing examiner, after quoting the Supreme Court’s 
observations on the marketability rule in the Coleman case, said that 
there is an important distinction in applying the rule to nonmetallic 
‘minerals of widespread occurrence and metallic minerals of intrinsic 

_value. He said that minerals of common occurrence must have present 
marketability while minerals of intrinsic value need have value only 
“in the reasonably foreseeable future.” 

We find no support for this distinction in either ks Cota or the 
Converse decision. Neither decision drew such a distinction. The ex- 
aminer’s statement instead appears to lead back to the Department’s 
earlier decision in this case. 
‘A reading of that decision shows that it was pieaientea on the Ninth 
Circuit’s decision in Mulkern v. Hamanitt, 326 F. 2d 896, 898 (9th Cir. 
1964). The broad question there was whether a claim once valid remains 


so despite later changes in economic conditions. The court said that a. 


problem was whether public lands should be perpetually encumbered 
because a claimant had located a mineral which then had a market 
in the building industry “but which, on account of a change in build- 
ing practice, no longer has a market or a reasonable prospect of a 
future market.” The Department said that there was no evidentiary 
. basis for any reasonable expectation that in the reasonably near future 
high prices would return which would make it economic to mine the 


Denison claims and held the claims void “for lack of a presené dis- 


covery of valuable mineral deposits due to changed economic condi- 
tions.” 71 ID. at 150; italic added. 

It should be noted that the Mulkern reference to “a reasonable pros- 
pect of a future market” was made-in the context of a case dealing 


with claims located for gypsum and silica, both of which are non- 


metallic minerals of widespread occurrence. Thus, it. is evident. that 
if the court was attempting to apply a future marketability test as 
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7» disinguted from a 2 present marketability test, i was cappyaie ibs” 
to nonmetallic minerals of widespread occurrence. We do not believe - 

_ that the court was attempting to do any such thing and certainly the 

‘Department, in relying on the court’s decision, was not interpreting 
it as making any such distinction. We, therefore, see no sound basis 
for the examiner’s attempted distinction. 

- The whole question is one of semantics. In speaking of a “reasonable 
prospect of success in developing a valuable mine,” the prudent man 
rule necessarily invokes a time concept. But it does not prescribe a time 

schedule as to when minerals might be extracted or sold. For example, 
the Department has never insisted, in applying the marketability test, 
that a claimant must show that he is actually mining and selling — 
minerals at a profit when the validity of his claim is challenged. 
“Reasonable prospect. of success” does not have such a restrictive con- 
notation. On the other hand, while it has room for the future, it does 
not embrace a vague distant future. Thus, within the ambit of the _ 
prudent man rule, the terms “present marketability” and “future . 

‘marketability” are relative. For example, suppose that the Govern- — 
ment, instead of terminating the manganese purchase program re- 
fer rd to later on August 5, 1959, had merely announced a suspension of | 


purchases for 30 days. Tt would not have been inaccurate. to charac- . 


terize manganese deposits from which sales had, been made up to 
August 5, 1959, as still being “presently marketable.” It would also . 
not haye been inaccurate to say that those deposits had a “reasonable — 
prospect of a future market.” The use of one term or the other does ' 
not express mutually exclusive concepts. The critical determination 

is whether, based on present facts, there is a reasonable prospect of 

success. ; ne 
_ In this connection claimant contends that “rationally grounded. 
‘speculation is as much a part of the prudent man concept as the ele- 

ment of profitability.” In Castle v. Womble, supra, at 457, the concept 

of speculation was rejected. The decision expressly stated that: 

* * %#& the requirement relating to discovery refers to present facts, and not to 
the probabilities of the future. . 

In this case the presence of mineral is not based upon probabilities, belief and 
speculation alone, but upon facts, which, in the judgment of the register and 
receiver and your office, show that with further work, a paying and valuable 

‘mine, so far as human foresight can determine, will be developed. (Italics added.) - 
Likewise, in an early case, Davis’s Administrator v. Weibbold, 139 US. 
507 522 (1891), the Supreme Court rejected the notion of speculation 

by quoting from United States v. Reed, 12 Sawyer 99, 104, that in 

. determining the mineral value of land account cannot be taken— 


4 i 


i 
’ 
a 
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* * * of profits that would or might result from mining under other and more 
favorable conditions and circumstances than those which actually exist or may 
be: produced or expected in the ordinary course of such a pursuit or adventure 
on the land in question. 


In a case similar to that here involving low-grade manganese deposits, 
the test of what constitutes a discovery of a valuable mineral deposit 
as to such deposits was set forth by the department:as follows: 


* * * The test is not whether there is an operating profitable mine, or whether 
a prudent. man at some time in the future under more favorable circumstances 
might expect to develop a profitable mine, but whether under the circumstances 
known at the time a profitable mine might be expected to be developed. This 
expectation: must be based upon present considerations as to the value of the 
deposit as determined.by the extent of saleable mineral within it, and the market 
price for the mineral, and by comparing the expected costs of the mining opera- 
tion. United States v. Theodore R. Jenkins, 75 1.D. 312, 818 (1968). 


As the Jenkins case, supra, further indicates the expectation of 


future remunerative market prices must be based upon rational con- . 


siderations, including normal market ups and downs, and not upon 
conjectures and spectilation as to possible sharp increases in market 
prices due to unpredictable changes in world political and economic 
conditions, or to a Government subsidy, or to the unforeseen lowering 
of costs because of a dramatic technological breakthrough. Thus, the 
expectation of future profitability under the prudent man test must 
be based upon present economic circumstances known then and not 
upon mere speculation as to possible substantial changes in the market 
place. nae 
In other words, contrary to claimant’s contention, there can be no 
separation of considerations of future marketability at a profit from 
present facts and conditions. In this connection a brief review of the 
manganese market situation is in order. It is true, as claimant asserts, 
that manganese is a mineral which is critical to our country’s needs, 
particularly im its use in the steel industry. As the record shows, this 
need for manganese has long existed in this country and economic 
projections as to future needs are great. However, as most of the known 


manganese ore deposits in this country, including those in this area ° 


in Arizona, are low grade deposits, for many years 90 percent and 
more of the manganese used by industry in this country has come 
‘from foreign imports and it is anticipated that this will continue, bar- 
ring some international difficulty or conflict precluding shipments of 
the higher-grade imports (see, especially, Contestee’s Exhibit RR, 
- “Manganese” by Gilbert L. DeHuff, a chapter from Mineral Facts and 
Problems, 1965 Edition, Bureau of Mines Bulletin 630). 
To help obtain a domestic reserve and to help the domestic mining 


industry, the Federal Government has engaged in exploration pro- 
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grams and research programs to upgrade the low- -grade domesti¢ ores, 
aid, of especial interest to us in this case, froma period from 1951 to — 
Rare 5, 1959, purchased domestic manganese for stockpiling. This 
was done ander two programs. Under the depot program, which was, 
completed in May 1958, low-grade ores were purchased in quantities 
as small as 5 tons at three depots, including one at. Deming, New 
Mexico, and one at Wenden, Arizona. Under the “car-lot” program . 
which terminated August 5, 1959, metallurgical ore was purchased by 
the Government at railhead ins DeHufi, Contestee’s Exhibit RR, 
supra). 
With respect to prices, DeHuff states as follows: 


All manganese ore prices are by negotiation, being dependent on chemical 
analysis, physical structure, quantity offered, included freight and insurance 
costs, delivery terms, whether duty is included or excluded, needs of the buyer, 
aud availability of ores of the desired quality. Asa result, published quotations 
ean only reflect the general condition of the market. Continuing quotations. of 
the same basis, for metallurgical-grade ore, are of value in showing. the price ~ 
trend over a period. 

The cost of ocean freight makes up approximately one-third the price of im- 
ported ore delivered at eastern seaboard ports. Consequently, an appreciable 
change in ore price can be entirely apart from any demand or supply factors. 
Prices for domestic ore in commercial markets are governed by the. price of 
foreign ore and relative transportation costs, From 1951 to August 5, 1959, the 

‘Government price for domestic ore under the domestic purchase program re- 
mained constantly based at $2.30 per long-ton unit of manganese for manganese .. 
ore containing 48 percent.manganese. This was usually about twice the market 
price, but had been as much as three times. A jong-ton unit of manganese is 22.4 
pounds of contained manganese. Contestee’s Exhibit RR, supra, pp. 14-16 (italies 
added). 


This stockpiling purchase program under the Defense Broducnea 
Act of 1950, 64 Stat. 798, has been described as follows: 

The stated purpose of the program was to obtain from marginal or submarginal 
sources Manganese ore which would not be otherwise produced, with the reserva-. 
tion that the Government could exclude presently established production of : 
manganese ore from participation in the program. Northern Pacijic Railway Co. v. 
United States, 355 F. 2d 601, 602 (Ct. Cl. 1966). 

As these statements indicate, the Government paid subsidy prices 
amounting to 2 to 3 times the usual commercial price for ore which 
otherwise probably could not have been sold in the commercial market. 
Contestant’s Exhibit 63 is a list of commercial prices for manganese 
compiled by Tragitt from annuals of the Engineering and Mining 
Journal from 1941 to October 1966 (II Tr. 83). These were the prices 
paid generally for the imported manganese but would represent the 
prices a domestic producer could expect to get at the point of delivery 


365-519-—69-—_2. . 
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if he could sell his product. They relies generally more stringent re- 


‘quirements than those in effect under the Government stockpiling 


program. For example, they show the price of manganese ore (or con- 
centrates) with 46 to 48 percent or 48 percent and above manganese. 
For ore with less than those percentages, prices would have to be 


negotiated. Premiums are given for higher-grade ores and penalties — 


for lower-grade ores and for impurities (see IT Tr. 83-94). All of the . 
prices are for long-ton units (LTU’s) of manganese. 

Generally the price list shows for the years 1941-42 prices per LTU 
of 53 cents to 70 cents; from 1946 to 1950 of 65 cents to 91 cents. From 
1951 to 1959, the time ee which the Government purchase program 


_ was in operation, the commercial rates varied for long-term contracts 


- between 82 cents and 96 cents; for “nearby positions” (which Tragitt 


believed were those near Spanos where the shipments can be brought 
in, II Tr. 88), the prices ranged from 87 cents to a high of $1.55. From 


“1960 to 1966 the prices ranged from 72 cents to 91 cents. 


In addition to the high manganese percentage in the ore, there are 


also industry requirements as to percentages of iron content and of 


maximum amounts of impurities? Tragitt indicated that the Govern- 


- ment in its purchase program allowed a silica impurity up to 15 per- 


cent, but that the usual industry maximum is 13 percent and some 
shippers want it down to 7 percent (II Tr. 95). He stated, in addition, 
that under the Government’s specifications during the purchase pro- 
gram for ore of 40 percent manganese and better there was allowable a 
maximum of 16 percent iron, .3 percent phosphorous, 1 percent copper 
plus lead plus zinc, of which no more than .25 percent could be copper 


“(II Tr. 154). 


Assays showing the percentages of manganese and other minerals 
or “impurities” in the ore are used in the mining and smelting industry 
to make the commercial determinations as to whether the ore may be 
sold and at what price. Worthern Pacific Railway Company v. United 
States, supra, 355 F. 2d at 605. Therefore, in determining the value of 
a given ore deposit, such tests to determine whether ore can be mined: 


‘and shipped to meet the standards of the market place are important. 


Also of importance in making a proper evaluation under the prudent 
man test previously discussed is a consideration of all the costs of 


mining and selling the ore, including the costs of beneficiating the ore 


2For example, Tragitt discussed the specifications of two. major steel producers, Bethle- 
hem Steel and U.S. Steel, which get their manganese from Africa and South America—. 


. primarily Brazil. On 48 to 50% manganese ore from Africa, there are penalties for 


alumina plus silica over 13%, phosphorous .05% and iron 9%. For Brazilian ore containing 
48 to 50% manganese, the maximum iron allowed is 5%, phosphorous /1%, alumina plus: 
silica 7%, and arsenic .2% (Ii Tr. 155). He indicated that the Brazilian ore runs 50 to 52% 
manganese generally without any processing as contrasted with the low-grade domestic ores: 


_ which require beneficiation (II Tr. 252). - 
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to meet the commercial standards and transportation costs. See Adlaiis 
- v. Onited States, 318 F. 2d 861, 870 (9th Cir. 1963). It is also essential. 
to. have an estimate of the qhantity of ore within the mining claims 
since a large quantity of ore would justify expenditures for equipment, 
etc. which a small deposit could not support..That the quantity of ore 
is important was established in early Supreme Court cases, such as 
Davis's Administrator v. Weibbold, supra, at 523-4, and Chrisman v. 
Miller, 197 U.S. 318, 322 (1905). A recent case in the United States Dis- 
trict Court for the District of Columbia, Pressentin v. Udall, March 19, 
1969, Civil Action No. 1194-65, affirming United States v. H. V. Pres- 
sentin et al., 71 I.D. 447 (1964), ruled that there had to be a sufficient’ 
quantity of mineral so that mining would be an “economically viable 
venture,” and that even though the mineral is marketable, without a 
showing that the whole mining operation could be profitable mining - 
claims were properly declared void for lack of a discovery of a valuable 
mineral deposit. 
Let us now consider the hearing examiner’s findings concerning the 
facts and claimant’s objections to them, and analyze the evidence show- 
ing the quality and quantity of manganese within the claims and the | 
- probable costs of a mining venture on the claims. 


First, the hearing examiner stated that there is no significant conflict. 


in the record as to the quantity and quality of the manganese on the 
~ claims in question and that the value of the deposit can, without exten- 
sive exploration and development, be readily ascertained. We believe 
this is an oversimplification. and is only partially true, as will be seen 
from the following discussion. 
Table 3. of the hearing examiner’s decision lists the sample taken 
by the Forest Service’s witness, Tragitt, and the percentages of manga- 
nese as determined by assay tests. Of the 72 samples listed only 3 show 
manganese over 20 percent, the highest being 22.10 percent. Nine show 


percentages between 10 and 19.95 percent, and the remaining samples | ~ 


are under 10 percent. Table 4 appended to the examiner’s decision is a 
tabulation of mill tests of some of Tragitt’s samples, listing the concen- 
trates with the percentages of manganese and of alumina, plus silica, 
and also the percentage of manganese recovered. Of the 29 samples 
listed only 6 show manganese concentrate percentages over 40 percent, » 
Seventeen show percentages of alumina plus silica over 13 percent, 11 
of which were over 15 percent—which would even be above the spec- 


“ifications of the Government’s purchasing program in the 1950’s. The » 


claimant has not pointed to any inaccuracies in these tabulations, but. . 
contends that the examiner refers to the table “as containing unrefuted 
évidence of the fact that the manganese on the claims in contest cannot 
be concentrated to as high a quality as Mr. Denison was selling in 1957 


1 
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~through 1959.” Actually, the examiner stated that the table “shows 
. that the material, when concentrated, is not as high a quality as the 
-material Mr. Denison was selling from 1957 through 1959 from his — 
patented claims.” 
The examiner also indicated that the able was a “summary of the 
' unrefuted evidence. offered by the Contestant as to the amount of | 
recoverable manganese on the claims.” This statement is too broad. It is 
- more accurate to describe the table as the summary of the contestant’s 
evidence of mill tests showing the amount of manganese recoverable 
and showing the amount of alumina and silica in the samples listed. 
The claimant also objects to the examiner’s statement to the effect 
that since the material from the claims cannot be concentrated to as 
high a quality as the material Denison sold from his patented claims, 
this fact partially explains his failure to remove ore (with one excep- 
tion) from the claims under contest. Claimant asserts that Denison 
conceived the mining project in the area, including the patented and 
unpatented claims, as a lifelong project and that given time he would 
have eventually mined and shipped ore from some or all of the con- 
tested claims. The facts viewed objectively, however, support an as- 
sumption that it would not be unreasonable to assume that a prudent 
man who had explored a large area would choose to mine first those - 
areas with the greatest promise of success and reward and leave for 
later development the poorer areas. 
' The claimant has attacked Tragitt’s method of sampling as being 
inappropriate for making a meaningful evaluation of the manganese 
value, claiming that it has been discredited by claimant’s witnesses. 
With this we cannot agree. At both hearings, Tragitt testified in great 
detail as to the manner in which each sample was taken. At the first 
hearing, he testified that the patent applicant, Alvis F. Denison, ac- 
-¢ompanied him on his examination of the claims and samples were 
taken where Denison said the best minerals were exposed (I Tr. 40). 
Most of ‘Tragitt’s samples at the first hearing were taken from chan- 
nel cuts in the pits or trenches exposed, with some grab samples from 
the dumps. In his subsequent examinations in 1966 in preparation for 
the second hearing Tragitt testified that he took more dump samples 
. because the condition of the pits made it impossible to dig in them 
_ without mechanical tools and later they were filled with water 
(II Tr. 144). - 
Claimant contends that the samples taken from the dumps do not 
réflect the mineralization. within the claims, although Alvis Denison — 


"and Denison’s witness, Harrison Schmitt, also took dump samples. 


Claimant states that Tragitt’s dump samples were only from the top 
of each pit dump and that these were not the types of ore which Den- 
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ison would have shinbad to the mill. Claimant contends that the assay. _ 
' results between the 1966 samples from the dumps and the samples 
taken by Tragitt m 1960 are substantially different and this differ- 
ence demonstrates the unreliability of such sampling. However, a com- - 
-parision of the assay results does not show quite the great difference 
which claimant implies. Any difference is explained by Tragitt’s testi- 
mony. He stated that the samples from the dumps are very representa- 
tive of the mineralization from the pits, explaining that the samples 
are really high grade samples from the dump because the wind and 
‘rain would blow the lighter material away, leaving the heavier man- 
ganese which can be seen (II Tr. 148,151). He testified that these 
dump samples compared very favorably with a good many channel 
samples he had taken at previous dates (II Tr. 215-216). He asserted. 
‘generally that as to pits which he resampled in 1966 the results were 
very comparable to those in 1960, but that in the excavations exposed 
since his sampling in 1960, little valuable mineralization was shown | 
and thus the majority of those samples were lower in manganese per- 
centages than those from the pits which had been excavated previously: 
(II Tr. 216-217). For example, with respect to 54 pits on the D & W 
+3 claim dug after the Government purchase program had ceased, he 
said that tbe | pits and the dumps showed no more "thar a trace of any 
manganese (II Tr. 149). 
_ Alvis Denison’s son, Bill Denison, ic admittedly had not done 
mining work and was not qualified to answer questions concerning, 
mining operations (II Tr. 379), nevertheless was critical of Tragitt’s 
sampling, although he left after-observing Tragitt taking only one 
sample from an excavation because he did not agree with the way the 
‘sample was taken (II Tr. 392-394). He and his father were the only 
claimant witnesses who ‘actually saw Tragitt taking samples and 
claimant relies on their testimony to discredit Tragitt’s sampling 
methods. Alvis Denison, who was a qualified mining engineer, in dis- 
cussing the fact that he accompanied Tragitt when he took his sam-. 
ples, responded as follows to a question whether he had any criticism 
of the manner in which Tragitt took his samples: 
A. No. I have no criticism of the manner in which he took them. I have criti- 
cism of where he took them and what he took. 
Q. You do object to the location from which they were taken? 
A. Sometimes, yes. 
_Q. And did you in any case select the location from which he was to sample? 
“A. Let’s put it this way: In several cases—now, I have no objection to Mr. 
-Tragitt’s sampling. I believe the man tried to do what was fair, but what he saw 
and what I see is an entirely different manner. He is looking to how he can ~ 
reduce the sample. Now, I am looking to how I can prove it. That is the basic 
theory on which we sample. I am looking for the hard: nodules that I know can 


- 246 DECISIONS OF THE DEPARTMENT OF ‘THE: INTERIOR [76 LD. 


be rssonaned: In most Gases he is looking for the. stuff within two foot [sic] of 
which he thinks I am ‘going to mine. 
‘Q. The. question was, did you or did you not help select some of the places ‘ 


from which he sampled? 

A. Yes. I helped select some of the samples. I Tr. 449-450. 

“Testimony of other witnesses of claimant did not specifically go 
into the manner of Tragitt’s sampling and examination of the claims, 
but may be summarized as going more to the conclusions reached by 

‘him based upon his examination and sampling of the claims. Neither — 
the testimony of Bill Denison nor. of Alvin Denison quoted previ- 
cusly demonstrates that Tragitt’s testimony should be discounted. Alvis 

. Denison’s testimony actually shows that he did not criticize Tragitt’s 
technical methodology as much as what he thought was a difference 
in emphasis between the two. His statement that Tragitt was trying 
to reduce the sample simply is a subjective Suppostuon not borne out 
by the detailed evidence. 

_ The assay results of Tragitt’s samples correspond more closely to 
those of claimant’s witness, Harrison Schmitt, than do Schmitt’s to 

the samples of Alvis Denison. Claimant in an appendix to its brief 

to the hearing examiner has-tabulated the samples. Schmitt has 16 
samples; only one showed 35.42 percent manganese, 3 were from 24.94 

_ to 27.39 percent, 1 was 20.66 percent, 8 were from 10.33 to 12.17 per- 
~ cent and the remaining 8 were under 10 percent. He stated that these 

represented the “best material you can see” (I Tr. 346). Alvis Denison 

had 19 samples, one at 44.72’ percent, 1 at 39.27 percent, 3 from 31.02 

to 35.64 percent, 5 from 27.39 to 29.20 percent, 1 at 22.24 ‘percent, 3 

_ from 14.52 to 18.15 percent and 5 under 10 percent. Ex. Q. Denison 
indicated that he took samples in a number of places where Tra- 

-gitt and Schmitt took samples. However, Tragitt and Schmitt took 
larger cuttings more representative of actual mining conditions. For 

_ example, Denison indicated that Schmitt’s cuts were 2 feet across a 
mineralized zone which would be the width of a backhoe—the best 
equipment for mining this deposit according to Denison and Schmitt 

(I Tr. 354)—but Denison’s cuts were only 4 to 5 inches directly 
through the ore zone to get only the best ore (I Tr. 423-427). This 
explains why Denison’s samples show much higher assay values than 

' do those of Tragitt and Schmitt, but they do not reflect. the prebeble 

value that could be achieved in actual mining operations. 

. Another witness of the claimant, Caswell Silver, had three samples 
assayed showing percentages of 38.44, 11.98 and 21.91, He also gave 
visual estimates of mineral exposures from 5 percent to 15 to 40 percent. 
None of the samples by claimant’s witnesses were assayed for alu- 

mina and silica; therefore, Tragitt’s samples, which were concen- 
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trated, are the only ones reflecting tests as to such impurities on: ore: 

’ from these claims. Tragitt concluded from these tests that the ore can- . 
not be economically beneficiated to a grade high enough to meet indus- 
try standards or, if it can, that it still retains percentages of impurities - 
too high to meet such standards and those of the Government. under 
its past price support program. 

Claimant has contended vigorously that the mill test which Tragitt 
requested the assayers to perform on the-ore samples is not a good 
test and. does not adequately establish the extent to which the man- 
ganese can be recovered from the mill heads. Claimant contends that. ' 
the sample results.and mill tests must be weighed in the context of 
Denison’s experience with the ore on the adjacent patented claims, « 
and that this shows that the sampling should be highly selective since 
that is how the ore must be mined and that it should be beneficiated: 
by the method which has been demonstrated to be the best process for _ 
the ore. It contends that the sink float method of beneficiation which — 
was used for Tragitt’s 1966 samples was rejected by Denison who hand-. 

_ picked the ore first, then washed it, crushed it and jigged it through 
_ varying degrees of mesh. As mentioned, the claimant has not sub- 
mitted evidence of concentrate results to compare with this test, but — 
relies on the fact that ore from adjoining patented claims was benefi- _ 
ciated to meet the specifications of the Government purchasing pro- 
gram. The fact that ore could be beneficiated to meet those standards 
does not mean that ore from these claims could be beneficiated to meet _ 
the more stringent requirements of the steel industry. ; 
Tragitt testified that the highest Denison ever beneficiated ore from 


‘the patented claims was 45.38 percent (II Tr. 229), Although he indi-': | 


cated that the ore in several of his samples concentrated as high as ore 
milled and. sold by Denison, he testified that to determine whether the 
ore could be concentrated to as high as 46 percent there would have to 
be a pilot test for this purpose, but that the sink float and gravity tests 
did not indicate that the ore could be concentrated to that percentage 
(II Tr. 94-98). However, certain of the samples which show ‘high 
manganese percentages are from claims with high silica.content and 
the concentrates are too high in silica to be acceptable (II Tr. 142-3). 
He concluded that the only ore which might be concentrated (on Miss ' 
Lottie No. 5) to be salable could not be done so economically since the. 
cost of concentration and of shipping would be more than the value of 
the product (II Tr. 234). Actually claimant agrees generally that the 
ore within these claims is of a low grade and that costly beneficiation 
_is necessary to upgrade it. Nothing has been shown that would over- 


come the difficulties Tragitt has indicated with respect to the bene- 


ficiation. Although the tests he used do not conclusively show the 
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extent to which the ores can be beneficiated, they cannot be discounted 
as claimant would do'and are the best evidence presented as to their 
concentration potential. 

As to the quantity of ore within the claims, claimant cans that 
_ Tragitt’s testrmony demonstrates that, with further development work, 
more mineralization will be found. This is because Tragitt estimated 
. that there was enough manganese-bearing, material exposed on the 
claims in 1960 to run a mill for 72% days and in 1966 for 119 days, 
based upon a 300-ton per day mill feed. In making such estimates 
Tragitt. measured the specific areas where mineralization had been 
exposed and used the percentages of manganese in the samples with 

estimates of milling recovery to reach his estimation of the amount of 
‘material in a given area (II Tr. 65-67). Claimant contends that the 
' hearing examiner found as a fact that Table 2 contains a summary of 
the evidence as to the quantity of manganese-bearing material on the 
. claims. We would agree with claimant’s assertion that itis more accu- ° 
rate to say that the table represents the quantity of manganese on the 
claims estimated by Tragitt to exist in and about the excavations made 
by Alvis Denison on the claims prior to his death. However, this is 


. evident from the examiner’s statements concerning the totals shown 


in the table. Claimant contends, in effect, that the hearing examiner 
concluded that this shows all of the manganese on the claims; how- 
_ ever, the examiner concluded only generally that there was not a suf- 
ficient quantity or quality of manganese within the claims to make 
them valuable for mining purposes. The examiner’s decision reflects 
‘and it 1s apparent that Tragitt’s computations are but estimates based 
_ upon objective means, but they certainly do not purport to establish 
that this is‘the exact quantity of manganese within the claims. 
- Obviously, this could not be done without actual mining operations 
which might reveal more or even less manganese than his estimates. 
_ His computations are the best evidence that has been presented to give 
an objective evaluation or estimate as to the quantity of mineralization. 
For example, estimates by Caswell Silver as to the value of mineraliza- 
tion within an area are based simply upon hypothetical facts without 
any supporting data (see I Tr. 234, 292). 
_ As claimant indicates, the testimony of its witnesses (and indeed. 
Tragitt’s also) shows that whatever ore is within the claims is scattered 
and discontinuous. Andrew J. Zinkle, claimant’s mining engineer 
consultant, postulated that the additional LTU’s which Tragitt com- 
puted based upon Denison’s post-1960 excavations is indicative that ° 
additional exploration work could establish more LTU’s (II Tr. 435). 
He indicated that a prudent man could possibly get a trend of mineral- 
ization to block out probably ore of sufficient grade and quantity to 
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justify operating at some future date (IL Tr. 436), but he did not 


indicate that there was sufficient mineralization of quality shown which. 
a prudent man would attempt to mine, Caswell Silver, however, testi- 
fied that the mineralization can’t be completely defined before it is 

mined, that it can’t be blocked out because the cost is prohibitive (I Tr. 

298). Harrison Schmitt testified that the deposits were difficult to 

sample because of their erratic nature, that extensive drilling would be ~ 
necessary.to determine the value of the claims, and that lesser sampling _ 
may just show appreciable mineral in place without indicating that 
whole blocks of ground are of the same nature (I Tr. abe eo): He 
stated ‘that there is enough mineral shown “in a few cases” to justify 
further development, but that they are inadequately developed (I Tr. 

362). 

This testimony as to the erratic and sporadic nature of the dissemi: ~ 
nation of the manganese mineralization demonstrates the uncertainty’ 
as to the extent of mineralization within the claims. Tragitt, in making 
his calculations as to quantity, indicated, in effect, that his estimates 
» Should not be considered as estimates of salable ore since they can’t 
be concentrated to meet the standards of industry (IT Tr. 234). Like- - 
. wise, he indicated that there would not be enough material to guarantee 
a. smelter shipmént periodically at regular times even if a market could. ° 
be found (IT Tr. 235-236). i. 

_ Claimant’s position is that if the deposits are: 
of a certain character, namely scattered, discontinuous and erratic, so that if that. 
character of deposit. appears within the limits of the claims and can be shown ° 
to contain beneficial manganese, a reasonable man can assume that similar 
mineralization continues throughout the claim area and needs only to be uncoy- 
ered by development work. ‘ 

In other words, claimant seeks to apply an inference that sadinonil 
beneficiable mineralization will be discovered. However, claimant’s . 
assumption that the deposits are beneficiable in nature is not supported 
by the weight of the evidence nor indeed from the underlying assump- 
tion regarding the erratic nature of the deposits. The evidence demon- 
strates that there are wide differences in the quality of the manganese 
found within the claims, but.that.the overall trend of the mineraliza- 
tion. is that it is of a low grade. The-erratic nature of the quality and 
the deposition of the ore dows not support a reasonable estimate of its 
value and justify a geologic inference that there is a. valuable ore 
deposit. See United States v. Frank Coston, A-80835 (February 23, 
1968). Furthermore, the fact that other mining claims in the vicinity 
have been patented is not a substitute for discovery upon the contested 
claims although it may raise a geologic inference that ore may be found - 
on the claims, but this Department has never accepted such inferences 
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as substitutes forthe discovery of a valuable mineral deposit. United 
States v. Bert Lee Doane, A-28094 (October 30, 1959) ; State of Cali-. 
forniav. E. O. Rodeffer, 75LD. 176,180 (1968). 

As to the costs of the mining operation, claimant disputes the hear- 
ing examiner’s statement that no ore from these claims could be profit- 
ably marketed unless the price received for a LTU of. manganese. 
substantially exceeds the $2.30 received by Denison under the carlot 
buying program. Table 5 of the examiner’s decision is a tabulation 
of evidence in the record as to Denison’s operating costs in connection 
with his mining activities during the latter years of the Government 
purchase program and also of the cost of a third mill. The record and 
this table do not show the cost of earlier mills or the cost of certain 
equipment listed ‘therein as mining equipment, such as the trucks, 
tractor, etc., which Denison used in his contracting business and which 
had siveads been amortized. The finding of the examiner that Denison 
did not make a profit in his past mining apart from profits from cut- 
ting timber from the patented claims is clear. However, claimant 
contends that the cost of the mill should not be amortized over its 
established operating period of 1951-1959 to reach this conclusion. 
The fact is that the mill is no longer existent and a consideration of 
its replacement cost is necessary in considering probable costs of any 
future mining operations. Also, under the Government purchase pro- 
gram, the Government paid the transportation costs from the railhead. 
However, in the commercial market place, the total transportation 
- costs to the point of delivery are paid by the seller. Thus, Denison’s 


~ -eosts do not reflect the major costs of transportation, where there are 


no nearby steel mills. Clearly, the costs of a mining operation within 
these:claims would exceed the probable price to be received in the 
market place, assuming that the ores could be beneficiated to acceptable 
commercial standards—an assumption not borne out. by the record. 

It is apparent in this case that, at least since of the cessation of the 
Government’s stockpiling program in 1959, neither the claimant nor 
any of the witnesses at both hearings would propose that money and 
time be spent with the expectation of developing a valuable mine on 
any of the claims because the costs. of mining operations would far 
exceed the expected commercial price for the ore, assuming it could 
be upgraded, as discussed above. At the most, claimant’s witnesses. 
would recommend holding the claims and doing further. exploration 
work in an attempt to. locate the ore bodies, but this is different from 
recommending development of the claims in the sense that “develop- 
ment” has been interpreted to mean under the mining laws. See United 
States v. Converse, supra. The evidence shows that further exploration 
work is necessary to establish adequately whether there is enough 
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A net aben within the claims to warrant development Wonk: Hace 
warranting further exploration work on a claim but which do not 
justify devalopinent work are not sufficient to show a discovery under 
the mining laws. United States v. Converse, supra, and Pruess v. Udall, 

286 F. Supp. 188, 140 (D. Ore 1968), affirmed Pruess v. Udall, 

No, 23, 347 (9th Cir., April 22, 1969), where it was stated that a min- | 

eral patent cannot be granted where the evidence shows that further 

expenditures would be required to locate rather than to ordexelon: a 

mine. 

Claimant contends that certain important facts were omitted by the 
hearing examiner in his chronology of the case which facts, it asserts, 
“provides factual relief for the issue of what date is the applicable 
time for determining the value of the mineral discovery and the bona 

' fides of the Applicant.” These asserted facts are (1) the dates on which. 

_ Alvis F. Denison applied for mineral patent to the claims, namely, 

October 1,.1959, when one application was filed, and June 4, 1959, 

when the éther two were filed (2) the fact that the applications were 

originally contested and administrative hearings held in Phoenix, 

Arizona, on September 21-23, 1960 (3) the fact that Alvis F. Deni- _ 


son, the applicant, died on July 22, 1964; (4) the fact that Mrs. Alvis 


F. Denison, the applicant’s widow, inherited these mining claims as 
_ well as all of the surrounding patented claims then held by the appli- 
cant; and (5) the fact that the second administrative hearing was pa : 
in Phosnie Arizona on October 25-97, 1966. “a 
With respect to these facts, in connection with the issue as to wiener 
patent to the claims is being sought in good faith, claimant agrees 
with a statement by the hearing examiner that the Government has 
the right to challenge the validity of a mining claim at any time until 
legal title has passed from the Government, citing Cameron v. United 
States, 252 U.S. 450 (1920). However, claimant contends that the 
examiner is in error in citing that case for the proposition that. in 
passing on bona fides the Department is not limited to the good faith 
of the applicant for patent but, in effect, can consider the good faith | 
of any successor to. the applicant until lege! title passes. Instead, claim- 
ant contends as follows: erie ; 
The Court in the Cameron Case, citing the.case of Orchard v. Alewonder, 157- 
U.S. 872 (1895), held that when an applicant applies for patent and meets all 


the procedural requirements of the law, it is presumed that equitable title to 
the property has passed to the applicant and “he may not be dispossessed of his - 


equitable rights without due process of law.” According to the Court, the Land .. 


’ Départment. “has jurisdiction, however, after proper notice to the party claiming” 
equitable title, and upon a hearing, to. determine the question whether or. not 
such title has-passed.” (Italics added.) Implicit in this statement is the limita- 
tion that the department must determine whether equitable title passed ot the 
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time the law presumes it to have passed, and that time is the time when the 
patent applicant filed his application, paid his fees‘and otherwise completed the 
legal procedures for securing patent, Thus, Cameron v. United States stands for 
the proposition that the Secretary has the power to determine whether, upon. 
completion of his application, equitable title passed to Alvis Denison. 


Thus claimant’s position appears to be that good faith can be. 

' inquired into only until equitable title passes, that is, in claimant’s 

_words, “when the patent applicant filed his application, paid his fees 

..and. otherwise completed the legal procedures for securing patent.” 

This, claimant asserts, is the “relevant time” concept that it argued 
for in its previous briefs. 

The argument was fully developed in claimant’s pre- ial brief, 

- dated August 20, 1966. There-claimant stated : 

Upon application for patent pursuant to 30 U.S.C. 29, notice is posted and 5 ike 
lished for a period of sixty days, a certificate of the United States Supervisor of - 
Surveys is filed, and thereafter upon payment to the Government of $5.00 per 
acre, if no adverse claim hag been filed, a. Certificate of Purchase shall be issued 
and the claimant shall be deemed to have equitable title to his claim. [p. 2.] 

* * * e * * * : 

The conclusion Contestee draws from these cases is that, having performed all 

-acts preliminary to the issuance of a patent, she now has:a vested equitable title 
tothe claim which can only be defeated by a finding of fraud, misrepresentation, 
_ ora failure by her predecessor, Alvis F. Denison, to have complied with the law 
; respecting a discovery of mineral in place or location of the claims in good faith. 
With respect to discovery, the representation was made by the claimant at the 
time he filed his application for patent that he had made a legally sufficient dis- 
covery on each and every one of the claims. It is at this point that the claim of 
equitable title is asserted. It is this claim and this representation that the Goveru- 
ment must contest if it is to prevail in this case. Therefore, the relevant time is 
the time of the application and the Government’s evidence must relate to such 
time [pp. 3-4.] 
It is obvious that claimant is either confused or inconsistent because, 
_, while it seemingly assumes that the “relevant time” is one date, it talks 
‘about two dates: (1) the time when the patent application is filed, and. 

(2) the time when the applicant has done all that is necessary to perfect 
his application, including posting and publication of the application 
and the payment of the purchase price, all of which occurs well after 
the application is filed. Specifically, in this case, although two of the 
patent applications (Arizona 021383 and 021390) were filed in the land 
office on June 4, 1959, publication of the notices of the patent applica- 
tions was not completed until October 2, 1959. Also, the purchase price 
for the claims was not paid to the land office until October 27, 1959. The 
third application (Arizona 023529) was filed on.October 1; 1959, with. 
the purchase money not being paid until April 26, 1960, Thus, ander 
claimant’s assertions, “equitable title” could not be deemed to have 

"passed until the purchase moneys were paid and other acts were ac-. 


ceed 
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complished. With ae to two of the applications, as haioted, this 

was not until Ocaber 27, 1959, and with the other application, April 26, 
1960. 

What was the situation as of those dates? Under the Government 

8 stockpiling program, as the contestee’s own exhibits show, especially 

Ex. RR, there were quotas established. The quota for the depot pro- .- 

gram had been met and the program ceased in 1958. The Government 


announced in July of 1959 that the carlot program would terminate — : 


August 5, 1959, which it did. With the closing down of the programs . 
there was no reasonable basis for a prudent man to believe in October 

1959 that he could mine manganese from the claims on a profitable 

basis in the commercial market or that the Government support pro- 

gram would be resumed in the reasonably foreseeable future. Certainly 

claimant has produced no evidence upon which such a belief could have 

been, based. Indeed the evidence is to the contrary. Denison appears to ’ 
have stopped mining and milling operations on August 5, 1959, and he 
made his last sales on that date ( I Tr. 385, 447). He testified that he 
could possibly break even but that he was not in business for his health ; 
he would. rather that his property sit idle (I Tr. 440-441). 

If the determinative date for ascertaining whether a discovery has 
been made is the time when all the requirements for a patent applica- 
tion have been completed, we could only conclude that on October 27, — 
1959, and April 26, 1960, respectively, a prudent man would not have 
been. justified in. spending further time and money on the claims in 
issue with the reasonable expectation of developing a valuable mine, 

‘but at the most might try to hold the claims and do further exploratory 
work in an attempt to delineate the ore if conditions changed to make 
it worthwhile to.engage in mining operations. This is what pes 
did and it is not sufficient. : 


We. are not unmindful that there has been language in some court . 


cases and some Departmental Decisions which uses “date of the patent 
application” as the determinative time. However, these cases do not 
distinguish between the date. of the initial filing and the date the filing ’ 
is perfected. 
Some cases have said that “* * * it must be shown as a present fact, 
i.e: at the time of the application for patent, that the claim is valuable -. 
for minerals.” This statement originated in United States v. Mar- 


gherita Logomarcint, 60 ID. 371, 373 (1949), and has been cited In. 


other cases such as Adams v. United States, supra, 318 F. 2d at 871, and 
Best v. Humboldt Mining Co., 871 U.S. 384, 336. (1963). The latter 
case also cited United States v. Houston, 66 1.D. 161, 168 (1959), which 
in turn followed the Zogomarcini case but held that. the evidence at the 
hearing showed “that only isolated pockets of mineral ores have been 
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shown to exist on the claims at the present time” (italics added). 
See also Pruess v. Udall, supra, 286 F: Supp. at ‘140, which cited the 
Adams case as dadicatitie that the date of the application determines 
whether there has been discovery of a valuable mineral deposit. This, 
however, was In answer to a contention that the prudent man test must 
be applied as of the date of discovery in 1920 or 1930 rather than as of 
the much later date of the patent application. The significance of the 
reference to the date of the patent application was to distinguish it 
from the earlier dates and should not be interpreted as establishing-that 

the initial filing date cut off the Department’s authority to consider the 
facts as to discovery as of any later time. 

This is also apparent in the court’s opinion remanding the present 
case where, in referring to the Adams case, supra, the court stated that 
“as the mine [in the Adams case] was worked out, evidence [in that 
case] of the value of recoveries made 20 years prior to the final admin- 
istrative decision had little relation to the value at the time of the 
hearing, and so was properly given little weight,” even though it sub- 
sequently referred to the Adams statement that “it must be shown as a 
present fact, at the time of the application for patent that the claim is 
valuable for ‘mainerals.” 248 F. Supp. 944-945. It also discusses the deci- 

sion in Mulkern v. Hammitt, supra, as to the time the prudent man test 

should be applied, and states that the court held in the case that the 
“standard should be applied as of the time of the hearing, following 
Adams v. United States.” 248 F. Supp. at 945. 

In short, we are not aware of any case in which the courts or this 
Départment has distinguished between the date of initial filing of a 
patent application and the subsequent date when all the requirements 

“were completed and said that the issue of discovery was to be deter- 
mined only as of the first date. Such a ruling would be completely 
inconsistent with the lorig line of cases cited by claimant and sum- 
marized in State of Wisconsin et al. 65 I.D. 265 (1958), also cited by - 
claimant, as holding that “[t]he Secretary, however, can vacate the dis- 
posal [of land] and refuse to issue patent for proper grounds existing 
prior to or up to the time equitable title was earned” * * * (p. 272). 
We conclude therefore that the facts and circumstances in existence at 
least up to October 27, 1959, and April 26, 1960, respectively, must be 
considered in determining whether claimant is entitled to patents. 

We believe that the claimant has failed to show by a preponderance 
of evidence that, as of these dates, manganese ore existed on any or all 

3 We do not intend to rule that even later dates may not be appropriate for consideration, 
at least in some-circumstances (for example, where a mineral deposit is completely mined 


out after all the procedural requirements for a patent have been met but before issuance 
of the patent), but there is no necessity for such a ruling in this case. 
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of the claims of such quality and: in such quantity that it could. have 
been mined and sold at a profit in the commercial manganese market, . 
‘that the manganese ore, at least from the great majority of the claims, 
could have met. the specifications for purchase under the then-termi- 
nated Government purchase program, and that there was any reason- 
able basis on those dates for expecting a market, Government or 
private, for the manganese so that a prudent man would have been jus- 
tified in proceeding with development of the claims instead of merely 
holding them. We believe that the evidence shows clearly that the con- 
trary was true, and. therefore, that the claims are invalid for lack of 
discovery. 

As to the issue of ‘good faith, claiaant contends that the hearing 
examiner’s decision does not show who is lacking in good faith, and 
contends that the decision is denying Denison’s widow of her inherit- 
ance rights in the claims. We see no aspect of the examiner’s decision 
which suggests any ruling that Denison’s rights in the claims and under 
his patent application could not pass to his heir or heirs. We find, 
however, in view of the conclusion on discovery that it is unnecessary 
in this case to make any ruling upon the issue of good faith as a basis — 
for denying the patent applications here, which issue requires a sub- 
jective inquiry into intent. This is not to imply that such an inquiry 
cannot be made or that the lack of good faith may not be a reason to. 
deny a patent application.‘ 

Accordingly, pursuant to the authority delegated to the Solicitor iy 
the Secretary of the Interior (210 DM 2.2A (4).(a) ; 24 FR. 1848), we 
reaflirm the rejection of these mineral patent applications and the de- 
claring of the mining claims involved in this case to be null and void 
for Jack of a valid.discovery. 

Ernest F. Howe 
| Assistant Solicitor. 


APPENDIX : 
May 17, 1968 
RECOMMENDED DECISION 


Contest proceedings were initiated by the filing of complaints in 
‘Arizona 10406, 10407 and 10408 against the B.V.D. Nos. 1, 2, 3, 4,:5, 
Miss Lottie Nos. 4, 5, 6, D & W Nos. 3, 4, 5, Little Pine Nos. 7, 8, 9, 

+The recent’ case of United States v. Nogueira, 408. ¥. 24 816 (9th Cir, 1968), indicates 


the importance of-good faith in the holding of a mining claim. It would follow that this 
question of good faith is also important in considering a patent application. 
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“and Hillerest Nos, 22 and 93 lode mining ‘claims, all seated in Ton: 
ship [11] North, Ranges 14 and 15 East, Gila. and Salt River Meridian 
(within the Git mronves National Forest), Coconino County, ‘Arizona. 
The complaints alleged as cause of action that: 


5a. A valid discovery of mineral does not exist within the limits 
of any of the claims; and 
5b. The lands embranad within the limits of these claims is 
_ nonmineral in character. 
For purposes of hearing and:decision, the contests were consolidated 
and a hearing was held. . . 
The Hearing Examiner, in a decision dated August 238, 1961, found 
that the deposits of manganese (the mineral for which the claims were 
located) were in placer form. Since a placer deposit cannot support a 
_ lode mining claim, he rejected the patent applications and held all of 
‘the claims to be. void. The Contestee appealed and by decision dated 
October 30, 1962, the Assistant Director, Bureau of Land Management, 
rejected the Hearing Examiner’s finding that the claims were improp- 
erly located as lodes, It was found that in the absence of persuasive 
_ evidence to the contrary, the form of location was proper. However, 
the Assistant Director held that the allegations of the complaints had 
been sustained as to all of the claims except the Miss Lottie Nos. 5 
and 6, B.V.D. No. 3, and Little Pine No. 9. The case file was remanded ~ 
_ to the State Director for appropriate action in issuance of patent 
to these four claims. Both parties appealed this decision to the Secre- 
tary of the Interior, the Contestant’s appeal being limited to the four. 
claims approved for patent. 
The Secretary of the Interior, through the Deputy Solicitor, issued 
- a decision on June 8, 1964, which consolidated the appeals of United 
_ States v. Alvis Ff, Denison, United States v. Leo BE. Shoup, United 
States v. Reed Smith, United tates v. Estate-of Robert F. Beecroft. 
After quoting the ‘ ‘prudent man” test of discovery, as expressed in ~ 
_ Castle v. Womble, 19 L.D. 455. (1894), the Secretary’s decision set forth 
certain implementing criteria to this test. In essence, the decision states 
that a mining claim from which ore has been sold at a profit may lose 
its discovery and may be declared invalid if the ore sales from it have 
ceased due to a change in economic conditions, resulting in a loss of 
market or a drop in price and there being no reasonable prospect of a 
future market. The decision did not specifically consider the issue of 
whether the claims were properly located‘as lodes and whether the 
ground upon which the claims are located is mineral in character. 
After an appeal filed by the Contestee, the United States District 
Court, in Denison v. Udall, 248 F. Supp. 942-(D. Ariz. 1965), found 
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thao was insufficient sridenes in the record to substantiate ahs finding 
that the claims have ceased to be valuable. The decision of the Secre- _ 
tary was set aside and the case munended for further evidentiary 
proceedings. 
Pursuant to the Court’s instructions, ths Department of the Interior 
remanded the case to the Office of Hearing Examiners, Salt Lake City, - 
Utah, with instructions to receive evidence on the following subsidiary 
issues: 
1. What quantity of manganese exists on each claim and what is the 
quality or grade of the manganese ore? 
2. Was there a market for such ore at the time the patent opplica- 
tions were filed and is there a market at this time? 
8, Assuming there is no present market, is there any reasonable basis 
for expecting a future market for such ore? 
4, How do the costs of extracting, processing, aaa marketing the — 
ore compare with the anticipated returns expected from the sale of the 
ore at the dates of the patent applications, now, and in the future? | 
Prior to the commencement of the second hearing, the Contestant 
filed a motion, which was gente to amend the complaint toinclude 
the following charge: 
That patent to. these clas is not being sought in good faith for. 
mining purposes. 
As the second hearing, Coleaue was represented by Mr. Richard 
-L. Fowler, Office of the General Counsel, United States Department of 
Agriculture, Albuquerque, New Mexico, re by Mr. Laurie K. Luoma, 
Office of the Solicitor, United States Department of the Interior, | 
Phoenix, Arizona. The Contestee was represented by Mr. Frank 
Brophy of Riley, Carlock & Ralston, Biorieys at Law; bab Yao 
Arizona. 
From the evidence presented at both hearings, the following findings : 
of fact are made: 


Quality and Quantity of Manganase Ewposed on the Claims 
Mr. Rowland E. Tragitt, a mining engineer employed by the Forest 

” Service, was the principal witness for the Contestant in both hearings. 
- To supplement his earlier examinations, he re-examined the claims on 

June 8 to 16, July 6 to 9, and September 14 to 19, 1966, and testified 
. In detail concerning the method of sampling and assaying. His testi- 
mony was not rebutted. The results of his examinations, combined with 
the information extracted from the settlement sheets covering all of 
Mr. Dension’s sales under the Government carlot buying program 
which ended August 5, 1959, are tabulated in Tables 1, 2, 8, and. 4, 
attached, pp. 264, 265, 266. 
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Table 2 is a summary of the evidence as to the quantity of manganese- 


: “bearing material on the claims. The totals shown in the table relate to 


_ certain areas of influence attributed to specific excavation and sample 
results based on Mr. Tragitt’s 1960 and 1966 examinations (Tr. IT; 
"pp. 65-67). Mr, Bill Denison, who was in charge of the mill during its 
operation, testified that 300 to 500 tons of material were milled each 
_ day. On the basis of 300 tons daily mill feed, Table 2 indicates that 
there was manganese-bearing material on the D & W Nos. 3, 4, and 5, 
Little. Pine Nos: 7 and 8, B.VD. Nos. 3 and 4, and the Fillorast No. 
22 claims to operate the mill for a few minutes only. On five of these 
,clatms there was no mineral found in 1960 and but a negligible amount: 
in 1966. On the B.V.D. No. 2 claim, there are no usable figures. The 
following table shows the number of days of mill feed supply found 
on the remaining seven claims in issue: 


Claim ; 1960 1966 
Little Pine No. 19___-.-_-------- deday. sone oboe 8 days 
BV. De NOs] ick so cuiseenecucues 1 day-2-..2-.---- 6 days 
Miss Lottie No. 4____----------- 5% days./__-.---- 28 days 
Miss Lottie No. 5--___---------- 40 days___ ---__. 40 days 
Miss Lottie No. 6___.----------- 10 days... ------ 10 days. 
BwV.Di NorS.c2usecto2are oats 4 days-__-.------ 15% days. 
Hillcrest No. 23 -_-.------------ LOR days ce onnc6 10% days. 


A 500-ton daily mill feed would result in a correspondingly lower 
available supply. However, based on the 300-ton per day mill feed, there 
was enough manganese-bearing material computed to exist on the 
claims as of 1960 to run the mill for 7214 days. Due to additional expo-: 
sures found in Mr. Tragitt’s 1966 examination, he estimated that the 
mill could run for 119 days before the deposits were exhausted. 

Information obtained from the settlement sheets reveal that in the 
shipments made by Mr. Denison from patented claims, the percentages 
of manganese and aluminum, plus silica, ranged from 40.40 percent 
to 45.83 percent, with combined alumina and silica and impurities vary- 
ing from 7.33 percent to 14.82 percent (Table 1, p. 264). Shipments con- 
. taining impurities higher than 12.58 percent were subject to penalties. 
’ Near the end of the buying program, material has hastily forced across 

the jigs and some of Mr. Denison’s shipments were penalized. 
Table 3, p- 265 shows the grade of the pit run material in place on the 
claims In issue as reflected in all of Mr. Tragitt’s samples. 

. Table 4, p. 266 constitutes a summary of the unrefuted evidence 

offered by the Contestant as to the amount of recoverable manganese on 

the claims. It shows that the material, when concentrated, is not as 


an 
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high a quality as the material Mr. Denison + was selling from 1987 
through 1959 from his patented claims. This fact partially. explains his 
failure to remove ore (except in small amounts from Miss Lottie No. 5) - 
from any of the claims now under contest (Tr. I. p. 484). Only five of 
the samples tested by either gravity separation or sink float show man- 
ganese content as high as Denison sold under the carlot buying pro- 
gram from his patented claims, and in no sample tested was the com- 
bined alumina and silica as low as 12.85 percent. 

In neither. 1960 nor in 1966 was there found on any of the contested 
claims material of sufficient quantity or quality to be suitable for min- 
ing purposes, regardless of whether a government-buying program was 
in effect. . 


‘Was there a market for such ore at t the tome patene applications were 
filed and is there a market at this time? 
The date of the patent applications are: 


MPA-023529 (MS 4483), October 1, 1959 
“MPA-091383 (MS 4462), June 4, 1959 
-MPA-021390 (MS 4463) , June 4, 1959 


Exhibit 66 shows that Mr. Denison received a base price of $2.80 — 
for a long dry-ton unit of manganese. Mr. Denison consistently received 
‘premiums for low iron content, but was penalized for high silica and 
alumina content. The adjusted base prices received by him were always 
slightly lower than the base price, with the highest price neemed at 
$2.29 and the lowest ‘at $2.18. 7 
As shown on exhibit 63 (a summary from the L'ngineering Mi ming . 
Journal), in 1958-the open market price for ore containing 48 percent 
manganese was 87 cents to. 90 cents per long ton unit. Subsequently, the, 
market price has fluctuated, but the trend has been downward-and as 
of October 1966, the market price for ore containing 46 percent man-. - 
ganese was 75 cents to 78 cents per long ton unit. Although, there is 
‘always a market for manganese, the material from the claims in issue . 
cannot now, nor could it at the time of patent application, be sold 
because the recoverable product is below the acceptable grade. 


Is there a reasonable basis for expecting a future market for the manga- 
nese-bearing material found on the claims in issue? 

‘This is obviously a highly speculative area. Mrs. Denison testified 
that her husband believed that the carlot program was going to extend - 
for a year beyond its actual August 5, 1959, termination date. Shortly 
after he filed mineral patent applications 021383 and 021390 the carlot 
buying program ended, at which time Mr. Denison ceased production 
on his adjacent. patented claims. Subsequent to the termination of the 
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 carlot, program, he continued to eae lens for manganese deposits 0 on the 

-claitns in issue with the idea that by locating the best manganese areas 
on the claims he would then be in a better position to exploit the ex- 
-pected. favorable price change. He also continued to experiment with 
methods of treating the manganese chemically for the purpose of pro- 
ducing a marketable product, However, since August 5, 1959, there has 
been an unfavorable market price for low grade fype wmnmeneee bent: 
ing deposits and the reoccurrence of a favorable market price cannot 
be predicted with any degree of certitude. It is conceivable, and ad- 
mitted, that at some time in the future manganese-bearing material of 
the quality found on these claims could become valuable, either by rea- 
son of a technological development or through a rise in price. The 
‘present price structure for manganese is due to the availability of high 
grade, low cost foreign ores from South America, Asia and Africa 
(exhibit RR), and a rise in the price of ocean freight costs or the inter- 
ruption. of ocean freight would favorably affect the. price for domestic 
manganese. However, in the absence of a third world conflict, or unless 
technological developments make it economical to recover low grade 
manganese deposits, the present price structure, although it may fluctu- 
ate, will remain too low to enable these claims to be mined at a profit. 
Research on recovery of low grade manganese ore is now being con- 
ducted by the Bureau of Mines, but there is no evidence indicating that 
in the foreseeable future the deposits of manganese of the quality | 
found on the claims in issue could become valuable. 


How do the costs of mining the ore found on the claims compare with : 
the price received from the sale of ore at the date of patent application, 
at the time of hearing, or in the future? | r 


Little data is available as to the cost of extracting, processing ae 
marketing the ore which might have been or might in the future be re- 
moved from these claims. The sketchy evidence adduced as to the costs 
of removing ore from the adjacent claims is summarized in Table 5. 
Although no precise calculations can be made, one thing is clear. Mr. 
Denison lost money on his mining operations. His total income for the 
years 1951-54 and 1957-59 was $116,461.48. The cost of the third mill 
was $95,500. When one takes into consideration the cost of the other 
previous two mills, labor, equipment, supplies, overhead and amortiza- 
tion of equipment, there can be little doubt that the operation was not 
_ profitable for mining in the years in which the-claims were operated. No 
evidence was introduced showing anticipated future returns or possi- 
bilities of an advance in prices. The mill is no longer in operation and 
would have to be rebuilt..In any event, unless the price received for a. 
long dry-ton unit of manganese substantially exceeds the $2.30 re- 
ceived under the carlot buying program, no ore from these claims 
could be profitably marketed. . 
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Are ‘patente being sought in good fuith for mining purposes? 


This allegation was added after the contest had been remanded by . 
the Secretary for additional hearing, This is an unusual step, but 
"there is no bar to this action provided the party against whom the 
charge is made has sufficient notice and opportunity to answer and 
defend. The Court, in the remand order, specifically stated that. [the] 
~ issue [of] bona fides should not enter into the decision of the Secretary 
unless alleged and argued in the evidentiary proceedings. 

Evidence was received as to the value of the land embraced by the 
contested claims for its timber.. Exhibit 70, prepared by Mr. Wright * 
after an appraisal, shows that.in 1966 the timber was valued at $218.40 
per acre, ora total value of $69,888 for the 820 acres in the 16 claims. | 
Mr. Denison ‘received $61,491.66 in 1957, $47,175.24 in 1958, and 
$59,921.02 in 1959, from timber that was cut and sold from his patented 
claims (exhibit 73). Although it was necessary to remove the timber 
-so that mining operations could begin, it. was the income from the 
_ timber sales that made the 1957-59 mining operations profitable. Had 

_ no timber been sold, the operations would have lost money. 
The real estate potential of the claims was not exploited during the 
lite of Mr. Alvis Denison. For example, after Mr. Denison had sold 
his residual title to the Hillcrest Nos. 6,7, 9, and 12 through 19 claims | 
_to Mr. Ralph M. Miller, he borrowed $70,000 and repurchased them ~ 
for the express purpose of preserving them for mining operations. It 
was not until after Mr. Denison’s death that Mrs. Denison sold the 
previously patented claims to the Mogollan Investment Company of 
which her son, Bill Denison, is Secretary-Treasurer. There is no doubt 
‘as to the intention of the Mogollan Investment Company. This land 
is being subdivided into homesites. It follows that, if patent is obtained 
to the claims in issue, they also would become part of the same real. 
estate development. - - : 

From the foregoing findings of fact the following conclusions of 
~ law are made: 

That marketability is an essential factor in determining whether 
there has been a “discovery” sufficient to validate a mining claim is 
made clear.in the case of U.S. v. Alfred &. Coleman et at., 390 U.S. 599° 

(decided April 22, 1968). The U.S. Supreme Court, in deciding that 

quartzite-stone which could-not be marketed at a profit did not qualify 

as a valuable mineral locatable under the mining laws, stated : 

* * * Indeed, the marketability test is an admirable effort to identify 

with greater precision and objectivity the factors relevant to a determina- . 
tion that a mineral deposit is “valuable.” It is a logical complement to the “pru- : 


iMr. Wright is an employee of the United States Forest. He is presently employed as 
assistant to the district ranger of the Heber MOnEee District. 


je 
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_ dent man test” which the Secretary has been using to interpret the mining laws 
‘since 1894. Under this “prudent man. test” in order to quality as “valuable 
mineral deposits,” the discovered deposits must be of such a character that “a 
person of ordinary prudence would be justified in the further expenditure of his 
labor and means, with a reasonable prospect of success, in developing a valuable 
mine * * *” Castle v. Wombic, 19 L.D. 455, 457 (1894). This Court has ap- 
proved the prudent-man formulation and interpretation on numerous oceasions. 
See, for example, Chrisman v. Miller, 197 U.S. 818, 322; Cameron v. United States, 
252 U.S. 450, 459; Best v. Humboldt Placer Mining Co., 371 U.S. 334, 335- 

' 836. * * * Congress has made public lands available to people for the purpose of 
mining valuable mineral deposits and not for any other purpose. The obvious in- 
tent was to reward and encourage the discovery of minerals that are valuable in 

an economic sense. Minerals which no prudent man will extract because there is 
no demand for them at a price higher than the costs of extraction and transpor- 
tation are hardly economically valuable. * * * : 

There is one distinction between the facts in-the Coleman case and 
the facts in issue here. Quartzite is a nonmetallic mineral of widespread 

“occurrence, while manganese is a metallic mineral considered to be 
~ intrinsically valuable in that there is always'a market for it. However, 
the similarities between common occurring quartzite and low grade 
manganese having no present value because it cannot, under present 

‘market conditions, be marketed at a profit, are obvious. There is no sig- 
nificant conflict im the record as to the quantity and quality of the man-_ 
ganese on the claims in question. As in the case of quartzite used for 
building material, the value of the deposit can, without extensive ex- 
ploration and development, be readily ascertained. Logically, the 
marketability rule does apply to both types of deposits with one im-' 
portant distinction. Minerals of common occurrence must have present 
“marketability to sustain the “discovery” requirement. In locations 
made for minerals having intrinsic value when the quantity and quality 
of the deposit can be determined, there must be persuasive evidence that 

the deposit will, in all probability, have value in the reasonably fore- 

seeable future. The record in the present case is devoid of evidence 
sufficient to justify such a conclusion. 

In the Coleman decision, supra, (p. 603) the Supreme Court empha- 

_ sized the necessity of good ‘faith on the part of the mining claimant: 

The marketability test also has the advantage of throwing light on a claim- 
aut’s intention, a matter which is inextricably bound together with valuableness. 
For evidence that a mineral deposit is not of economic value and cannot in all 

‘likelihood be operated at a profit may well suggest that ‘a clappany seeks the land : 

for other purposes. * * * 
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: Ina footnote, the sCoun: also quoted a portion of the statute ne 
forth the legal requirements for obtaining a patent, emphasizing the 
language of intent: 

‘17 Stat. 92, 30 U.S.C. § 29, provides in Herttnent part as follows: “A patent for 
any land claimed and located for valuable deposits may be obtained in the fol- 
lowing manner:. Any person * * * having claimed and located a piece of land 
for such purposes * * * may file * * *.” (Emphasis.added.) 

The Contestee argues that since the claims were located in 1950-51 
and were generally part of Alvis F. Denison’s effort to locate, develop 
and mine and patent some 90 claims and two millsites, the Department 
can. only look to the intent of the original applicant for patent. This 
argument is not sound and is contrary to the principle stated by the 
United States Supreme Court in Cameron v. United States, 252 U.S. 
450 (1920), wherein it was said, “* * * the power of the Department 
to inquire into the extent and validity of the rights claimed against 
the Government does not cease until the legal title has passed.” 

In locating, holding, or seeking to patent a mining claim the claim- 
ant’s intent must be consistent with the purposes for which the mining 
laws were passed. If it can be shown, as has been done here, that the 
claims are now being held and patents sought for purposes other than. 
mining, the claims are voidable. Any other conclusion would subvert 
the intent of Congress in smashing the mining statutes. 


. Final Conclusion 


The cumulative evidence adduced at both hearings shows that no dis- 
covery of a valuable mineral [deposit] has been made upon any of the 
claims under contest and that they are not now being held in good faith 
- for mining purposes. Therefore, mineral patent applications 023529, 
021383. and 021390 are denied. The Miss Lottie Nos. 4, 5, 6, D& W 
Nos. 3, 4, 5, Little Pine Nos. 7, 8, 9, B.V.D. Nos. 1, 2, 3, 4, 5, and Hillerest 
Nos. 22 and 93 lode mining claims are held to be void: 


Respectfully submitted, ae 
Joun R. Rampron, Jr, 

Hearing Examiner. 
ATTACHMENTS ; 

Tasres 1 ruru 5 


ae 


. 264 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [76 LD. : 








' TABLE 1! . 
Date ..: Percent manganese ~— Percent silica/ L.D.T? units 
; ole “ alumina ; 
9-18-87) 40. 40 2 4 11. 99 2066. 63878 
-10- 3-57 43. 38 7. 80 2213. 6640 
1i- 1-57 43.60 — 8. 59 2092, 5297 
12- 6-57 41, 40 : 7. 67 2134. 2197 — 
6-27-58 42. 58 8. 36 . 2250. 0975 — 
* 7-17-58 43.61 11. 28 » 2197: 8088 
8-15-58 45. 36 . 7.92 2804, 0873. ° 
8-22-58 43, 27 8, 84 . , 2255. 7776 
9-29-58 44, 56 8. 93 2248. 6090 
10-15-58 45.38. 7, 33- 2262. 2656 
1i- 3-58 43, 26 8. 24 2212. 4894 
* 12- 3-58 42, 74 : 10. 33 1937, 7846: 
1- 5-59 41,37 13. 56 2326, 2847,” 
6- 5-59 41, 49 11.17 - 2098. 3028 
6— 9-59 40, 52 12.58 1939. 9760 
8- 4-59 40, 90 14. 82 4197. 6202. 
8-11-59 42. 20 14. 19 2185. 3706 
9— 1-59 42.70 14. 16 3499, 4999 


“1 Extracted from contents of exhibit 66. — 


“ts 2L.D.T.—Long Dry Ton. . 


Although 18 items are listed, those under dates of August 4 and September 1, 1959, contain approximately 
twice the L.D.T. units. It is concluded from this that.20 carloads were shipped. Some of this material was 
purchased from others by Mr. Denison (Tr. II, p. 348). 


TABLE 21 
Tons mill” L.T.U.’s 2 Tons mill. . L.T.U.’s 2 
Claim, , dirt—1960 Mn—1960 dirt—1966 Mn—1966 





Miss Lottie No.4. 1,685.00 3,363.00 8,424.00 —16, 818. 00 
Miss Lottie No. 5. 12, 012.00 67,335.00 12,012.00 67, 335.00 
Miss Lottie No.6. 3,120.00 11,655.00 3,120.00 11, 655. 00 


D&WNo. 3____-- + ‘None - None 9175 2. 98 
D.& W.No. 4... 2.13 10.50 6.45 32. 49 
D&W No. 5___- None None: ~~ None None 
Little Pine No. 7 7° 5.76 12; 62 5. 76 12. 62 
Little Pine No: 8- None None None None 
Little Pine-No. 9_ 259. 50 619.00 2, 594. 70 6, 192. 00 
B.V.D. No. 3__-- None None None None 
B.V.D. No. 4___- None None None None 
B.V.D. No. 5._.. 1,170.00 2,040.00 4, 680. 00 8, 160. 00 
Hillerest No. 43_ 3,198.20 138,159.00 3,198.20 13, 159. 00 
B.V.D.No.1_.-. 312.00 1,825.00. 1,768.00 —10, 462. 00 
BV.D.No.2..-.  (*% 522.00 (*) 740. 00 


Hillcrest No. 22- None None _ None _ None 


1 Extracted from II Tr. 65-83. 3 
2L.T.U.. equals Long Ton Unit, which is 1% of a Long Ton, IT Tr. 653 
*Testimony is not clear in the transcript. 
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TABLE 31. 
Claim. | Sample? Percent Claim Sample? Percent: 
Mn Mn. 
Miss Lottie No. 4 4462-3 3. 64) B.V.D. No. 5___ 4463-2 5. 95): 
: -13 4.65 -3 3. 90: 
-14 4.55 -19 3.46 
~-21 4.20 —25 0.98 
—28 1.98 -26. 1.16 
-29 3.47) Little Pine N o. 7 4468-7 6.85 
Miss Lottie No. 5 4462-2 6. 94 —8 0. 90: 
-8 20.05 -9 4. 95; 
-24 6.48 -27 1. 49° 
—30 1.32)Little Pine No. 8 4463-10 3.40: 
Miss Lottie No.6 4462-1 16. 87 —28 2. 31 
7 5. 35 —-29 0, 83: 
_ -23 4, 23| Little Pine No. 9 4463-11 4. 70: 
-31 7.92 -12 8 65. 
D & W No. 8___ 4462-6 1.17 20 «5.28. 
; -17. 3.25 —21.. 1.98 
-19 7.42 -380 1.32 
' -25 0.83] Hillcrest No. 23- 4463-6 = 12. 
D & W No. 4_._ 4462-4 1. 64 -13 19. 95. 
-9 29.85 -15 6.51 
-10 «61.10 “-16 46.37 
-11 0.90 -17 «6.12 
-12 3.45 -31 «0. 66. 
-18 7.93|/B.V.D. No. 1___ 4483-1 12.95. 
-26 0.49 —6.~ 21.45 
D&W No. 5___ 4462-5 1.44 -8 1. 49: 
-15 0.85 -9 0. 98 
~16 - 0.55/B.V.D. No. 2___ 4483-2 14. 25. 
—20 2.48 “38. 15.40 
Phe -27 =0. 66 7. 8.58: 
B.V.D. No. 8... 4463-1 11. 47 -10 4.29 
-18 1.65 -11 1.16 
—22 2.31) Hillerest No. 22. 4483-4 22.10 
B.V.D. No. 4__. 4463-4 0. 65 —5 §. 78 
-5 18.45 -12 0.83 
23-2. 65: , 
-24 2.48 





- 1 Extracted from exhibits 5-9, 12, 36 & 37, 50 & 51, 60 & 61. 
2 Samples 4462-1 through 4462-17 were taken in 1960; Samples 4463-1 through 4463-14 were taken in 1960; 
Samples 4483-1 ‘through 4488-4 were taken in 1960; all other samples were taken in 1966. 


\ 
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‘Mill Tailings.....-_.-- 








TABLE 43 
Concentrates 
: — ; Percent 
Claim Sample Percent Percent manganese 
_ ‘manganese alumina recovered 
+ silica 
Miss Lottie No. 4___.. 4462-13) = _______-- eee 
: : —14) D0. 45 to el te 
ot —21 39. 60 18. 30 60. 0 
Miss Lottie No. 5.__.. 4462-24 43.73 14. 20 64. 0 
- Miss Lottie No. 6_____ 4462-23 41. 58 18. 45 57.0 
D&W No. 3__------_- 4462-17 PUG SLO ett eae EU in A 
—-19 34. 65 18. 40 49.0 
D&W No. 4_----_-_- 4462-9 41..65).2-¢= 252 S.236502 556 
—12 12-05. cece oe oe ewe os 
-18 36. 40 15, 35 52.0 
D&W No. 6_----_-_- 4462-20 28. 05 30. 70 50. 0 
B.V.D. No. 3--.------ 4463-18 25. 58 23.50 ...- 2. . 
BV.D. No. 5-----_--2 4463-3 DN BON Goose Ne Oo Rae Se le S28 
-19 (28. 71° 32. 00 30. 0 
Little Pine No. 7-._-_- 4463-7) 
—8) P20 oceans 50. 0 
rey ; -9) 
Little Pine No. 8_-_--- 4463-10 1S: 80. ase teen et 
Little Pine No. 9-.__.. 4463-11) 
: —12) POLAR Aol ete Le ae Sh se 
—20:— 41,42 19. 55 45.0 
—21 34. 82 26.28. 2222S P sans 
Hillcrest No. 23-.----- 4463-6 BOLO) oc aot Boo a io 
—13 POOP 20: eet AON te St hl 
-15) 
—16) 28. 54° 36. 50 43.0 
-17 34. 65 24.30 --_-- -1---- 
BiViD. Nov do sence AASB ©. BESTS as cten eee dean ceeaee 
—6 40. 26 13.15 50. 5 
B.V.D. No. 2.------.- 4483-7 32, 83 27.90 50. 5 
Hillcrest No. 22._-_--- 4483-4 24, 55 55.27 (silica only) 
—5 22, 44 51. 70 34. 0 
Mill Concentrates____- 64-1 39. 77 VA OUr oan tates 
64-2 PO SOL vet OM ele Soe 


« 1Extracted from exhibits 7, 10, 11, 15, 36, 50, 61 and I Tr. 130 and H Tr. 65-83. 


to 


283] UNITED STATES 0. ESTATE OF ALVIS F., DENISON 267 
September 8, 1969 


_ TABLE 5 


- 19601 


1. “Mining equipment: 
‘Back-hoe (Total Cost 
$2,400) 
Three trucks 
Tractor 
Dozer 
Michigan Loader 
9, Milling equipment: 
_ Log washer 
_ Grizzly 
Triple-deck screen 
18 inch crusher 
Bucket elevator 
3 bins 
Pan-American j jig 
Denver jig 
Vibrating. screen 
4 compartment jig 


Total cost of mill iiolading 
well, but not including 
cost of two earlier mills: 


e $95,500 
3. Labor: 

a. Minine—4 men 
Total cost of $53 per 8 
hour day . 

b. Milline—6 men 
Total cost of $66 per.8 
hour day 





19662 


A Nothing added. 


Exhibit GG reflects essen- 
tially what Mr. Denison stated 
in 1960. - 


. Milling equipment: 


Type Hapense 
DIG eee eal $1800. 00 
Conveyer_..___-_- 153. 00 
Motor-Vibrating 466. 00 
~ Machine. 
_Conveyer___...__- 783. 14 
Vibrating screen... 265. 00° 
Spirals okt. Jeess 500. 00. 


Michigan Loader. 6000.00... 


3. Labor: 
Name Weekly 
wage 

Bill Denison___-__2. $80. 77 
S. P. Vickers $61.54 or 65. 50 
Art Boultinghouse 

$61.54 or. 65. 50 
Jose Rios._________ . 566.74: 
J. E. Conway___-.-- 76.40 
Tom Kinder. __-___- 55. 71 


In addition, exhibit GG con- 
forms to Mr. Denison’s 1960 
testimony. 


, 
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Table 5—Continied 





19602 a 49662 





4. Operating Expense: 
a. Back-hoe, excluding driver, 
$6 per hr. per 6 hour day 
b. Dozer, excluding driver, 
$6 per br. per 2 hour 
day 
c. Mill—$100 per day. 
5. Transportation: 
6 cents per ton mile, or $3 
per ton 
Paid by U.S. 
6. Overhead—$100 per day 





11960 data taken from testimony of Alvis Denison at I Tr. 435-439, 444-448. 
21966 data taken from IT Tr. 270, 346-352, 424-6, and exhibit GG. 


APPEAL OF WEBBER CONSTRUCTORS, INC. 
(FORMERLY HARRIS PAVING AND CONSTRUCTION COMPANY) 


IBCA-721-6-68 Decided September 23, 1969 


Contracts: Disputes aid Remedies: Equitable Adjustments 


Although proof of the reasonableness of a unit bid price for excavation 
negates the contracting officer’s conclusion of an improvident bid, that con-- 
clusion having led to the refusal of an equitable adjustment for a changed 
condition, it does not support the contractor’s claim for an adjustment based. 
upon total costs. In view of the less than satisfactory evidence of costs, the 
Board will use a jury verdict approach to establish the amount of the 
equitable adjustment. : 


BOARD OF CONTRACT APPEALS 


This Board had previously decided} that the contractor was: en-. 
_ titled to an equitable adjustrnent because of a changed condition and. 
change in the requirements of its road construction contract in the. 
Everglades National Park. The contractor’s evidence as to quantum: 
was developed on a total cost approach which the Board: found un-. 
satisfactory. The appeal was remanded to the contracting officer for 
the negotiation of an equitable adjustment with the recommendation. 
that more reliable proof be developed as to the reasonableness of the. 
unit bid price of $1.60 per cubic yard for excavation and as to the costs: 
of the work as changed. : 


2 Harris Paving and Construction Company, IBCA—487-3-65 (July $1, 1967), 74 LD. 218,. 
67-2 BCA par. 6468. 
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In a Findings of Fact and Decision dated May 9, 1968, the contract- 
ing officer concluded that the contractor was not entitled to additional _ 
compensation because his bid price of $1.60 per cubic yard for excava- 
tion was improvident. The contracting officer determined that the 
contractor could. not have performed the contract, with no change or 
changed condition, without a loss on the bid item, and that the Govern- - 
ment is under no duty to make up a contractor’s loss resulting from 
improvident bidding. 

At a hearing held after an appeal had been taken fom the May 9, 
1968 Findings of Fact and Decision, the contractor presented addi- © 
tional evidence on its costs and on the reasonableness of the unit bid 
price of $1.60 per cubic yard? The Board: finds that the testimony of 
the contractor’s engineering consultant established $1.60 per cubic 
yard as within the range of reasonableness for a unit bid price for the | 
kind of fill specified in the contract. The contracting officer’s con- - 
clusion that the bid was improvident is contrary to the preponderance 
of the evidence. The contractor is entitled to an equitable adjustment. 

However, the much lower estimated unit costs wpon which the con- 
tractor claims to have built its unit. bid price are not acceptable.® 
Evidence to support the reasonableness of the estimates is scant or 
absent, as opposed to the reasonableness of the unit bid price. The 
contractor’s request for a total cost adjustment, is based upon the dif- . 
ference between these estimates and its total adjusted costs.‘ ao 

It is true that in J. D. Hedin Construction Co. v. United States, 171 
Ct. Cl. 70 (1965), cited by appellant, the court allowed extra costs due » 
to delay to be based upon the difference between an estimate and total 
cost, excluding subcontracted work. As the court pointed out, the 
method can be used under proper safeguards where there is no other 
alternative. Proper safeguards, we think, should include at the least 
expert evidence of reasonableness of the estimate, supported by close- 
ness of the bids,® as stated in /. D. Hedin. Neither are present here. 

Other cases which discuss the total cost approach predominantly re- 
fer to a difference between total costs and contract price, not estimated 
costs. See, ag., F. H. UeGraw and Company v. United States, 131 

2The present record includes transcripts ‘and exhibits from two hearings. The 1965 
materials will be designated by the prefix 65, the 1969 materials by the prefix 69. 

365 Exhibit 6. The estimated cost figures in this exhibit apparently were first compiled 

_ into chart form during the last two weeks in January 1965, to support a claim letter dated 
February 1, 1965, see 65 Tr. 290-291, It is not clear in the record whether only the opera- 
tions breakdown in the chart was used in preparing the bid price, or whether the estimated 
cost figures on the chart were also used. See 65 Tr. 270. There is some brief testimony that 
the estimated cost figures were'so used (65 Tr. 292-293), but the testimony does not support 
the reasonableness of the estimated figures. 

4In its post-hearing brief the contractor asked for $69,000, representing $60,000 in. costs 
over estimated costs, plus 10% profit and 5% overhead. 

. ' The other bids for the item were $1.92 per yd., $2, $3.45, and $8. 50. The $1.92 bid is 16% 


higher than the Webber (Harris) bid. This isa substantially greater difference than the 4% 
and ad disparity remarked upon in J. D. Hedin. 
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Ct. Cl. 501 (1955) ; Réver Construction Corporation v. United States, 

- 159 Ct. Cl. 254 (1962). In Oliver-Finnie Company v. United States, 

-, 150.Ct. ‘CL. 189 (1960), in assessing the breach of contract damage con- 
' sequences of delay, the court referred to the difference between actual 

cost in labor of a bid item and the bid estimate for labor. However, the 

bid estimate for labor was essentially the same as a separate bid price. 
for labor, since the bid estimate for labor was broken out as a com- 
ponent. of the bid price and submitted to the contracting officer before: 

_ award. We are impressed by the following admonition in Oliver- 
Ags we have said above, we view basing damages on the difference between 
bid estimate and actual costs with trepidation. We see no basis for carrying this . 
even further, as plaintiff contends for, and basing damages on the difference be- 
tween its “engineered” costs (lower than its bid estimate) and actual costs. 150 
Ct. Cl: 189, at 201. 

‘The total cost approach based on estimates as contended for by the 
contractor is not acceptable. We can go no further on this record than 
to accept the unit bid price as not constituting an improvident bid. 

- We also view the audited total adjusted costs of $205,778 with mis- 
givings. We have no doubts about the skill and integrity of the auditor. 

- ‘However, he only worked with what the contractor provided. The key- 

stone in the distribution of costs to the bid item in issue or to other bid’ 


~' items was the timekeeper’s records (69 Tr. 12). However, the time- 


keeper was never called upon to testify as to the accuracy of his records: 
or as to the sources of his information, Further, the contractor did not 
have a job cost accounting system prior to May 20, 1964. The job costs. 
for the first two and one-half months of the job were distributed among: 
the bid items on an after the fact basis (69 Tr. 148-144). 
There is no basis for including a requested $855 in attorney’s fees for: 
successful litigation against a subcontractor, allegedly resulting ina _ 
reduction of the total adjusted cost and therefore a “benefit” to the 
Government. The litigation was undertaken primarily in the interests 
of the contractor. The legal fee was not paid incidental to furthering 
performance of the contract work, but in adjusting a private dispute: 

between the contractor and a subcontractor which has relevance to the 
Government only in the context of a claim presented against it on an 
unacceptable total cost basis. The item is not allowable. C7. Power 
Equipment Corp., ASBCA No. 5904 (January 10, 1964), 1964 BCA 
par. 4025, — 

Because of reservations over the audited costs and the absence of" 
verification of the estimated costs and other imponderables, the Board 
rejects a total cost approach, or any variant of it, to establish the equi- 

_ table adjustment. To repeat, simply to acknowledge that the unit bid 
price was reasonable does not by itself indicate what it would have cost 
to perform absent a changed condition. It only furnishes an evidentiary: 


en ee a. et 
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basis to negate the contracting officer’s charge of a loss bid, and a . basis 
from which to infer that the conhector could have performed at $1.60: 
per cubic yard. 

Taking into, account the whole second and the conflicting positions 
of the contractor and Government, a. “jury verdict” approach is war- 
ranted. Lincoln Construction Co., IBCA-488-5-64 (November 26, 
1965), 72 L.D. 492, 65-2 BCA par. 5234. The Board finds that an adjust-. 


ment of $19,500 is equitable and appropriate. A reasonable amount for 
“profit and overhead has been taken into account. , 


Conclusion 


The appellant is entitled to an equitable adjustment of $19,500. 


Roserr L. Fonnur, Member. . 
I concur: 


Duan F. Ratzman, Chairman. 
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Oil and Gas Leases: Rentals—Oil and Gas Leases: Unit and cnaieeative 


Agreements 


Where only a portion of the Jands in a unitized oil and gas lease is eliminated. 
from the unit and the eliminated portion is situated in whole or in part on 
the known geologic structure of a producing oil or gas field, the rental rate 
for land within the known geologic structure of a producing oil and gas field - 
is applicable to the lands eliminated and not the rental rate for unitized land. 
which is not included in a participating area, : 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Standard Oil Company of California and Atlantic Richfield Com- 
pany have jointly appealed to the Secretary of the Interior from a. 


_ decision by the Acting Chief, Office of Appeals and Hearings, Bureau. 


of Land Management, dated February 23, 1968, affirming a decision. 
of the Anchorage land office of May 26, 1967, affecting oil and gas. 
leases Anchorage 028990, 028993, 028996, 028997, and 029002. The ‘ap- 
pellants’ appeal relates only to that portion of the land office decision 
giving notice of an increase in rental rate to $1 per acre for the lease. 


5 ¢ : 
6 This case has been heard twice. The record is extensive and, we believe, exhaustive. We- 
are convinced that its deficiencies as to quantum are not curable. 
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year beginning September 1, 1967, for those portions of the leases. 
which were eliminated, effective January 2, 1967, from the Soldotna 
Creek Unit Agreement but are partially on the known geologic struc- 
ture of a producing oil and gas field. . 

There is no dispute in this case as to the facts. Basically, each of 
these leases, was issued noncompetitively effective September 1, 1958, 
and each was included in the Soldotna Creek Unit Agreement ap- 
proved by the Director, United States Geological Survey, on Decem- 
ber 18, 1959. There has been production within the unit and each of 
the leases has acreage within the present participating area and re- 
ceives an allocation of unit production. Prior to the contraction of 
the Soldotna Creek unit area, causing some acreage in each lease to 

_ fall outside the contracted unit boundary, the known geologic struc- 
ture of the Swanson River-Soldotna Creek Field was defined and 
redefined, and a portion of the eliminated acreage in each lease is 
within the redefined structure. 

The land office decision gave notice that certain lands in these and 
other leases not involved in this appeal were automatically eliminated 
from the Soldotna Creek Unit Agreement, effective January 2, 1967. 
As to these five leases, the land office decision stated that the eliminated 
portion of each lease and the portion which remains unitized continue 
‘to form one lease and that therefore the entire lease in each case is 
extended by production, either actual or constructive. The decision’ 
indicated that the records of the Geological Survey show the acreage 

to be distributed into three categories.’ It indicated that as to these 
categories the rentals or royalties are: 

First, the acreage within the participating area of the unit is on a 
minimum. eoyalky basis. Second, the rental for acreage outside the 
participating area but within the unit is 50 cents per acre or fraction 

thereof, in accordance with the provisions of 43 CFR 3125.1(b) (2). 
And, third, the rental for acreage outside the unit but partially within 
-& known geologic structure is set forth under sec. 2(d) (1) (b) (4) of 

_1 The lessee of these leases is the Estate of Fred W. Axford. The appeals have been prose- 
‘cuted by Standard Oil Company, as unit operator under the Soldotna Creek Unit Agreement 


and as a working interest owner in the leases committed thereto, and by Atlantic Richfield 
‘Company, as a working interest owner in leases committed to that unit. 


2 The acreage is shown in the land office decision to be distributed as follows: 





@ Q) (3) 
Acres in Acres outside Acres outside 


Anchorage participating area participating area unit but partially Total acres 
‘ but within unit within KGS 3 











332.50 67.50 2, 000 2, 400 


200. 00 80. 00 2, 280 2, 560 
810. 00 190. 00 120 1,120 
1, 745. 00 175. 00 640 : 2, 560 





7,50 32. 50 : 2, 520 2, 560 
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the leases, which prescribes a rental of $1 per : acre or fraction thereof . 
for lands wholly or partly within the known geologic structure of a 
producing oil or gas field. “ 

The appellants’ appeal attacks only the third: ruling presenta # a 
rental of $1 per acre or fraction thereof for'the acreage which has 
been eliminated from the unit but which is partially within a known 
geologic structure. This is an increase from the 50 cents per acre paid 
on nonparticipating acreage within the unit before such acreage was 
eliminated from the unit. : 

In affirming the land office decision, the decision of the Office of 
Appeals and Hearings stated that although there is no segregation : 
into separate leases by the partial elimination of acreage of a lease 
from a unit plan, the rental requirements of an individual lease may 
vary, and depending upon the circumstances, the lease may be con- 
structively segregated for rental and royalty purposes. 

In this appeal, appellants attack the language and the reasoning~ 
ofthe decision below, contending that there is no support for a “con- — 
structive segregation” of a lease under these circumstances by statute, 
regulation, lease terms, or decision. Before discussing appellant’s 
contentions in detail, the pertinent rental provisions of the lease in sec- 
tion 2(d) (1) will be set forth, since the Bureau’s actions and appel- 


- lant’s contentions relate specifically to them. Basically, as the decision. 


below pointed out and as appellants agree, the applicable rental 
under subparagraph (a) of section 2(d) (1) for “lands * * * wholly 
outside the known geologic structure of a producing oil or gas field” 
is 50 cents per acre for the sixth and succeeding years of the leases. 
(This will be referred to as the non-KGS rental.)® The lease then 
provides as follows: 


(b) If the lands are wholly or partly within the known geologic structure of 
a producing oil or gas field: 

(i) Beginning with the first lease year after 80 days’ notice that all or part” 
of the land is included in such a structure and for each year thereafter, prior 
to a discovery of oil or gas on the lands leased, $1 per acre or fraction. thereof. 

(ii) If this lease is committed to an approved cooperative or unit plan which _ 
includes a well capable of producing oil or gas and contains a general provision 
for allocation of production, the rental prescribed for the respective lease years — 
in subparagraph (a) of this section, shall apply to the acreage not within a 
participating area, * * *. 

Minimum royaltty—Commencing with the lease year beginning. on or after 
a discovery on the leased land, to pay the lessor in lieu of rental,.a minimum, 
royalty of $1 per acre or fraction thereof at the expiration of each lease year;,. 
or the difference between the actual royalty paid during the year if less than 
$1 per acre, and the prescribed minimum royalty of $1 per acre, provided that if 


’ this lease is -unitized, the minimum royalty shall be payable only on the participat- 


3 By section 10 of the act of July 3, 1958, 30-U.S.C. § 251 (1964), the rental rate for 
lands in Alaska not on a known geologic structure was made identical to that in the other 
States. This chaniges the original lease term which provided a rate of 25 cents per acre 
for lands in Alaska. 
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: ing acreage and rental shall be Hayate on the nonpatrticipating acreage as 
provided in subparagraph (b) (ii) above. — 

In analyzing these provisions the decision below aime that sub- 
paragraph (a) is not pertinent.as it is applicable only to lands wholly 
outside a known geologic structure, with the exception provided in 
subparagraph (b) (ii). It indicated that the exception in subparagraph 
(b) (ii) is applicable only to acreage which is committed to a unit plan 
but, is not within a participating area, and that as the acreage involved 

_ here has been eliminated from the unit it has ceased to be within the 
exception contemplated in subparagraph (b) (ii). It concluded that 
the acreage, considered as a separate entity for rental purposes, is 
therefore within the purview of subparagraph (b) (i) providing for 
an annual rental of $1 per acre for land wholly or partly within the 
’ known geologic structure of a producing oil or gas field prior to a dis- 
‘covery of oil and gas on those leased lands. (This will be referred: to 
as the KGS rental.) 
The Bureau decision is supported by » a Departmental. decision, 

T. Jack Foster, 75 I.D. 81 (1968), which involved rentals due on an 
oil and gas lease, one category of which is similar to the factual situa- 
tion involved here.* As pertinent here, in the Foster case lands which 


‘- had been committed to a unit agreement were eliminated from the 


unit. They were wholly or partly within the known geologic structure 
of a producing oil or gas field. It was held that the rental applicable 
to the eliminated land was that provided under the lease for lands 
within a known geologic structure, $1 per acre. 

The Bureau’s decision. also follows, although it does not cite, an 
earlier Bureau decision of July 22, 1964, in the case of Continental Oi. 
“Company, Billings 041107.5 In that case the Bureau held that the $1 

_ per acre KGS rental was payable on land eliminated from a unit agree- 
ment although remaining land in the lease continued subject to the | 
agreement and was in a participating area. The unitized land was 
within the known geologic structure of a producing field but the 
eliminated land was not. 

It is apparent from a reading of the rental provisions quoted from 

' appellants’ leases that they do not furnish a clear answer to the ques- 

tion. presented on this appeal. We turn then to a consideration of the 
applicable statutory provisions and regulations and of their historical 
development to see if they supply the answer. 

Prior to August 8, 1946, section 17 of the Mineral Leasing Act, as 


4¥Foster sued the Secretary on this decision, Foster v. Udall, Civil No. 7611 in the United 
‘States District Court for the District of New Mexico. A judgment against the defendant was 
entered June 2, 1969. However, as other issues were raised in the case.and no opinion ‘was 
‘issued, and as an appeal in. the case has been recommended, the court’s action cannot be 
considered decisive as to the single issue involved in this case. 

5 An appeal to the Secretary of the Interior was taken by Continental but the appeal was 
‘dismissed because of Continental’s failure to file a statement of reasons in support of the 
appeal. Continentat Oil Company, A-30353 (November 23, 1964). 
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. amended, 49 Stat. 676, provided simply that leases should pay a ied 
“to: be fea in the lease of not less than 25 cents per acre per year and 
that rentals should be credited against any royalties paid. Section 17 


had provisions relating to the unitization of leases but they did not. 


‘pertain to rentals or royalties. The regulations in effect on August. 8, 


1946, and section 2(d) ofthe lease form provided for a Rental of 50 . 


-cents per acre for the first year, none for the second and third years, 
-and 25 cents for each succeeding year until discovery, whereupon the 
‘rental would increase to $1 per acre for each following lease year. 5 
FR. 2864; 8 FR. 7710. 


The Department held that under these provisions the holder of a 


unitized noncompetitive lease embracing land whether or not within 
‘the known geologic structure of a producing field was required to pay 
rental at the rate of $1 per acre. General Petroleum Corporation et 
-al., 59 I.D, 383 (1947). The theory upon which the ruling was based 
a that all unitized leases were deemed to be parts of one consolidated 
‘lease for the purposes of operations and. production and, therefore, 
since production had been obtained in the unit at the time of unitiza- 
‘tion all the unitized leases were required to pay the $1 rental merared 
-of producing leases. 


When section 17 was amended by the act of August 8, 1946, 60 Stat. | 


‘951, the basic rental provision remained unchanged, 4.¢., a minimum - - 


ental of 25 cents per acre was required. A change, however, was made 
in that upon discovery a minimum royalty of $1 per acre was imposed. 


in lieu of rental for each lease year commencing on or after the dis- . ~~ 


-covery. Another change was made specifically with reference to uni- 
tized leases. A new section 17(b) provided that the “minimum royalty 
-or discovery rental” under any unitized lease “shall be payable only 


with respect to the lands subject to such lease to which oil or gas shall . 


be allocated under such [unit] plan.” 60 Stat. 952. 


In the complete revision of the oil and gas regulations whine fol-— 
lowed enactment of the act of August 8, 1946, the Department provided. 


that rentals should be payable-at the following rates : 


\ 


(a) On noncompetitive leases issued under section 17 of the act, wholly outside 
of the known geologic structure of a producing oil or gas field: 


eo % * * *€ * 


‘[same non-KGS§ rates as previously imposed] 


1 


(b) On leases wholly or partly within the geologic structure of a producing . 


oil or gas field: 
(1) If issued noncompetitively * * * and not committed to a unit plan, begin- 
ning with the first lease year after * * * notice to the lessee that all or part of 


the land is included in such a structure * * *, prior to a discovery of oil or. . 


gas on the leased lands, rental of $1 per acre. 
(2) If issued noncompetitively * * * and committed to an approved. coopera- 


: ‘tive -or unit plan * * * for lands not within the participating area, an annual _ 


9796. DECISIONS OF THE DEPARTMENT OF THE “INTERIOR [76 LD. 


rental of 50 cents per acre for the ‘first and each succeeding year following 


'"s discovery. 


(43 CPR 192.80; 11 FR. 12960) i 

The regulations provided that a minimum n royalty of $1 per acre in 
lieu of rental was payable for lease years commencing on or after a 
_ discovery “except that on unitized leases the minimum royalty shall 
be payable only on the De eoens acreage.” 43 CFR 192.81; 11 FR. 
12960. 

Subparagraph (b) (2) ‘of 43 CFR 192.80 was later amended on’ 
November 29, 1950, 15 FR. 8584, to read as follows: 

(2) If issued noncompetitively * * *, and committed to an approved dacperas? 
tive or unit plan *'* * the rental prescribed for the respective lease years in 
paragraph (a) of this section, shall apply to the acreage not within a participat-' 
ing‘area * * * ; 

This was the status of the statute and of the regulations at the time 
when appellants’ leases were issued, effective September 1, 1958.° The 
lease provisions on rentals and royalties. have already been es forth, It . 
is obvious that neither the statute, regulations, nor lease terms provide 
specifically for the rental.on a lease which is unitized in part and non- 
~ unitized in part. Provision is made in terms only for leases which are 
unitized or nonunitized in their entirety. This is made very clear 
in paragraph (b) of the rental regulation which provides symmetri- 
cally for leases (1) not committed to a unit plan and (2) committed | 
toa unit plan. The lease terms, subparagraph (b) (i) and (ii), lack the 
- the same symmetry but are not inconsistent with the regulation. Sub- 
paragraph (b) (ii) speaks in terms of an entire lease committed to a 
unit agreement (“af this lease is committed”) and so does the mini- 
mum royalty provision (“af this lease is unitized’). 

Appellants in analyzing the provisions of the statute, the regula- 

tions and the lease terms point to:‘the gap in the provisions as to the 
factual circumstance involved here. There is no question under the 
regulations and the lease terms as to the rental rate for lands partly or 
wholly within a known geologic structure which are not within a unit 
or cooperative agreement. Under the lease terms subparagraph (b) (1) 
_ clearly prescribes the $1 rental rate. Likewise as to lands committed 
to a unit, the minimum royalty provisions are clearly applicable to 
participating acreage and there is express provision for the unitized 
nonparticipating acreage. However, there is no explicit provision for 
the rental rate on lands eliminated from a unit and partly within a 
known geologic structure. | 

Appellants contend that the application of the KGS rental here 
would be contrary to the intent of the act of August 8, 1946, supra, 


6 Sections 17 and 17(b) have since been revised by the Mineral Leasing Act Revision of 
“1960 but no substantive change has been made in the provisions pertinent here except that 
the minimum rental has been raised from 25 to 50 cents. 30 U.S.C. § 226 (d) and (j):(1960).. 

The regulations have also not been changed except to increase the KGS rental specified 
in subparagraph (b)(1) from $1 to $2. CFR 3125.1. 
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which provided that the minimum royalty or discovery venta under 
any lease subject to a unit or cooperative plan “shall be payable only 
with respect to the lands subject to such lease to which oil or gas shall 
. be allocated under such plan.” They point’ out that; neither the statute 
nor the regulations distinguish between leases unitized in part. and 
leases unitized in their entirety. However, the fact that the KGS rental 
rate in this case is the same as the minimum royalty of $1 does not’ 
mean that the two are necessarily the same under the statute. Indeed, 
as mentioned (fn. 6, supra), KGS rental rate prescribed by the regu- 
lations is now $2 whereas the minimum royalty rate has remained at 
$1. 48 CFR 3125.2. We see nothing in the statute which would pre- 
clude the Secretary from providing by regulation or by lease terms for 
a different rental rate between nonparticipating acreage within a unit 
and acreage eliminated from a unit. The question here 1s whether or 
not such a different rental rate has. already been prescribed. an 
Appellarits argue that different rates have not been fixed. They base 
their argument on the premise that subparagraph (b) (i) of the lease 
prescribing a $1 rental for land on a known geologic structure is appli- 
cable only if the lease has not been affected by any discovery of oil or 
gas. The subparagraph states that the $1 rental is due only “prior to — 
a discovery of oil or gas on the lands leased.” Appellants contend that - 
since each lease is considered a producing lease by receiving an alloca- 
tion of production from the unit, it must be concluded that there has 
been a discovery.on each lease (whether actual or constructive being 
immaterial) and that, therefore, subparagr aph (b) (i) cannot apply. 
They state that, if one of the provisions must apply and subparagraph 
(b) (z) cannot apply, then it must follow that subparagraph (b) (ii) 
does apply and the decision below should be reversed. 
Tn support of their contention concerning “discovery” on the leases, 
appellants-rely in part upon Continental Oil Company, 70 I.D. 473 
(1963), a decision by the Director, Bureau of Land Management, 
approved by the Secretary, for the proposition that where leases are 
fully committed to a unit agreement and then a portion of each lease is 
. eliminated from the unit plan, there can be no segregation into sepa- 


rate leases upom such partial elimination and the eliminated portion — 


remains an integral part of each of the original leases and continues 
to have the same term. The Continental Oi Company case, supra, did 
not involve the question raised here as to what rental is applicable on 
the elimination of part of the leased land from a unit plan, but con- 
sidered only the issue as to whether or not production on the lands 
eliminated from the unit was necessary to extend the lease as to such 
lands. It was held that it was not, that so long as there was production 
in the unit the lease was extended: by such preduction, including the 
portion of the lands eliminated from the unit. The rationale was that 
_ there is no authority under the Mineral Leasing Act to segregate the 
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lease in such circumstances and therefore the eliminated portions of the 
lease retain the same lease term as the portions of the lease committed 
‘to the unit agreement. 

We believe that appellants’. argument imparts to the word “discov-- 
ery” in subparagraph (b) (i) a broader meaning than was intended. 
We think that “discovery” was intended to refer only to the event 
which shifts a lease from a rental status to a royalty status. This mean- 
. ing is not so apparent from the rather confused juxtaposition of pro- 
visions in the lease but it emerges more clearly if the provisions are 
rearranged as follows with practically no change in the original 
language: 

, (b) If the lands are wholly or partly within the known geologic structure of 
a producing oil or gas field : 

(i) Beginning with the first lease year after 30 days’ notice that all or sae of 
the land is ‘included in such a structure and for each year thereafter, prior to a 
discovery of oil or gas on the lands leased, $1 per acre or fraction thereof. 

_-Commencing with the lease year beginning on or after a-discovery on the leased 


vce land, the. lessee shall pay the lessor in lieu of rental, minimum royalty of $1 per 


acre or fraction thereof at the expiration of each lease year [etc.]. 

(ii) If the lease is committed to an approved cooperative or unit plan which. 
includes a well capable of producing oil or gas and contains a general provision 
for allocation of production, the rental prescribed for the respective lease years. 
in ‘subparagraph. (a) of this section shall apply to the acreage not within a 
participating area and the minimum royalty shall be payable only on the par- 

ticipating acreage. 

In this context, which we believe more clearly sets forth the mean- 
ing of the rental and minimum royalty provisions, it would appear 
obvious that the word “discovery” cannot mean “constructive 
production” or “constructive discovery” so far as the eliminated 
nonunitized portion of the lease is concerned. We say it is obvious 
because if “discovery” does have that meaning, then only minimum 
royalty and not rental would be payable on the eliminated land. This: 
would lead to the anomalous situation that the unitized participating 
acreage would be subject to the minimum royalty provision, the uni- 
tized nonparticipating acreage would’ pay the non-KGS rental, and 
the nonunitized land would be subject to the minimum royalty pro- 
vision, This would be directly contrary to the provision adopted by 
the act of August 8, 1946, supra, that the minimum royalty shall be 

: payable only with respect to the lands to which production is allocated 
under a unit plan. . 

Contrary to appellants’ assertion then, the application of subpara- 
_ graph (b) (i) to their leases is not barred. We are left then with the 
. question whether subparagraph (i) or subparagraph (ii) is, appli- 
cable. As we have seen, subparagraph (ii) applies “[i]f this lease is 
committed” to a unit plan. The language is that of commitment of the 
lease in its entirety. Therefore when it goes on to provide for the 
rental to be paid on “the acreage not within a participating area,” it 


QT] STANDARD. OIL CO. OF CALIFORNIA ET AL. | . 279. 

September 30, 1969 a 
seems clear that it is referring only to wnétized nonparticipating acre- 
age. This leaves applicable to the nonunitized acreage only the rental 
prescribed in subparagraph (i). 


That this is the proper construction of the lease terms is, we believe,.. . gals ; 


borne out by a consideration of the regulations. Paragraph (b) of’ 
the’ pertinent regulation prescribes the rental rates for nonunitized. 
leases in subparagraph (1) and for unitized /eases in subparagraph 
(2). Although it does not provide expressly for situations where a — 
lease is only unitized in part, the only reasonable application of the 
regulation to such a situation would be to read “leases” as meaning: 
“lands” so that subparagraph (1) would apply to dands not committed 


to a unit plan and subparagraph (2) to lands which are committed. 


Thus construing the regulation—and there does not appear to be any 
other reasonable way of interpreting it—it would follow that the $1. 
KGS rental would be applicable to land eliminated from a unit agree- 
ment which is wholly or partly within a known geologic structure.. 

This interpretation of the regulation was more explicitly carried. 
out by the terms of the lease involved in 7’. Jack Foster, supra, than . 
by the terms of appellants’ leases. The Foster lease, issued effective: 
February 1, 1948, carried a rental schedule generally identical with 
subparagraph (b) of appellants’ leases. However, paragraph (b) (2) 
of the Foster lease clearly provided that the non-KGS. rental of 50: 
cents would apply “[o]n the Zands committed to an approved coopera- 
_. tive or unit agreement * * * for the Zends not within the participat- 
ing area” (emphasis added). This made it clear that the 50-cent rental 
did not apply to nonunitized land. 

Appellants assert that their leases now have the same status as. 
leases unitized prior to July 29, 1954, and suggest that the Depart-- 
mental practice in connection with such leases was to treat all non- 
_ participating acreage, whether or not unitized, the same for rental. 
purpose. The significance: of the date is that by the act of that date. 
section 17(b) of the Mineral Leasing Act-was amended to provide: 
that any lease committed in part to a unit plan would be segregated — 
into separate leases as to the lands committed and as to the lands not. 
committed. Prior to July 29, 1954, there was no segregation of a lease 
that was partly committed so that it was possible to have a lease. with 
both unitized and nonunitized lands. Now it is possible to have such 
a lease only when a unit area is contracted and leased lands are. - 
eliminated in part. : 
An inquiry into the Departmental practice reveals that for a, period 
of time from 1949 to 1966, the Geological Survey, which administers: 
unitized leases, recognizing that a question existed and that a definitive 
. ruling had not been made, decided on a tentative basis that nonpar- 

ticipating acreage, whether unitized or not, should pay the same 
“rental. Memorandum for the Supervisors from the Chief, Oil and 
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Gas Leasing Br anch, dated. June 6, 1949; memorandum to the Oil 

and Gas Supervisor, Northwestern Region; from Chief, Branch of © 
_ Oil and Gas Operations, dated June 28, 1963, pertaining to Buifalo 

04408. The practice, however, was not completly uniform. The South- 
western Region of the Geological Survey followed the practice as 
’ to leases partially wnitized prior to the 1954 act but did not follow it 
as to lands eliminated from a unit by contraction. The $1 rental was 
charged on the nonunitized land if it was situated in whole or in part 
on a known geologic structure. Memorandum to Chief, Branch of © 
Oil and Gas Operations, from Regional Oil and Gas Supervisor, 
Roswell, New: Mexico, dated July 25, 1963. 

In any event, following the Bureau of Land Management decision 
_of July 22, 1964, in the Continental Oil Company case, Billings - 
041107, supra, the Geological Survey changed its practice, although . 
indicating that it did not necessarily agree with the Bureau’s position. 
Memorandum to Regional Oil and Gas Supervisors from Chief, 

- Branch of Oil and Gas Operations, dated April 5, 1966. Thus, for a 
year prior to the land office decision in this case and for almost 9 

‘months prior to the contraction of the Soldotna Creek unit area the 
practice of the Geological Survey had been conformed to the Bureau’s 

» decision of July 22, 1964, in the Continental Oil Company case. , 

This history does reveal some past confusion and uncertainty over 

the rental rate applicable in a situation like that presented here. 
Appellants contend that where a regulation is ambiguous or unclear 
a ‘person should not be held to an interpretation of it which would 
deprive him of his rights. They cite in support A. UM. Shaffer et al., 
Betty B. Shaffer, 73 LD. 293 (1966), and other rulings. 
_ These rulings are not in point. They deal with a situation where 
a person will lose a right to another person if it is determined that he 
did not meet a regulatory requirement by a time in the past. If she 
did not meet it then, he has no way of curing his default and. preserv- 
ing his right. The Department has therefore ruled that he will not 
be held to the requirement unless it was plainly stated. 

We have no such situation here. Appellants are not in the position 
of losing rights to another if it is held that they must pay the KGS 
rental on theeliminated acreage. What we have here is simply a dis- 
pute over the meaning of a contract PEOUeIRS and a determination 
_ that one meaning shall govern. 

For the reasons that have been set forth we agree with the decision 
below. 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 FR. (1848), 


the decision appealed from is affirmed. 
Ernest F. Hom, 
Assistant Solicitor. 
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Contracts: Disputes and Remedies: Jurisdiction—Rules of. Practice: 
Appeals: Dismissal 


_ A claim for compensation for id Government's taking possession after work 
was completed of a contractor-produced stockpile of excess gravel will 
be dismissed where no relief to the contractor is available under the contract. 


Contracts: Disputes and , Remedies: Jurisdiction—Rules. of Practice: 
“Appeals: Generally ~ 


The Board will remand to the contracting officer for aopropeiats. ‘Audtaes 
of fact and decision a claim first presented. to the Board during the course 
of an appeal on other claims, and which had not been previously submitted 
to the contracting officer, inasmuch as’ the Board’s jurisdiction is: appellate 
only. : : 


Bale BOARD OF CONTRACT APPEALS 


This appeal involves three claims arising out of a contract oo pave 
; 8. 298 niiles of road on the Navajo Indian Reservation. Claim.1 is for 
$282 labor charges for paving a road turnout as an.extra. Claim 2 is . 
for $7,525 as the reasonable value of a stockpile of road’ mix aggregate 
allegedly appropriated by:-the Government. Claim 8 is for.an exten- 
sion of time of 11 days which would have the effect of obviating an 

assessment of liquidated damages of $1,100. 

_At the hearing. on-June 25, 1969, in Albuquerque, New. Mexico, 
Nelson Brothers raised a fourth clan for $42,580. in. connection with 
Change Order No. 1 covering: a changed condition. Because this claim 
has not been presented to the contracting officer for his decision, the 
Board cannot entertain it. Under the Disputes clause the Board, is 
empowered orily to hear timely appeals from a contracting oflicer’s 
decision. See, eg., Merritt-Chapman & Scott Corp., TBCA-257 
(June 22, 1961), 68 LD. 164, 61-1 BCA par. 3064, It-is the practice of 
this Board to remand such claims to the contracting officer for appro- 
priate action. See, e.g., Paul A. Teegarden, IBCA-419-1-64 (April, 17, 
1964), 1964 BCA par. 4189. . 

The contracting officer allowed Claim 1 as-an extra in the amount 
‘of $19.81 and a time extension of. one day. Thus, the dispute as to 

‘Claim ‘1 is one of amount. The award of $19.81 was based upon:a: con- 
tract rate of $1,200 per mile for paving under Bid Schedule Item 
316(1), applied to 87 feet of paving on the turnout. Nelson Brothers’ 
request for payment at $1-per square yard for 282 square yards was 
‘not acceptable to the Government because (i) there was no contract: 
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item providing for payment « on a square yard basis, and (ii) Nelson 
Brothers’ on-the-job superintendent agreed to pave the turnout at no 
cost for labor. The materials used:in the turnout were paid for at. con- 
tract prices for materials. 
Claim 1 must be denied. Suffice it to say that Mr. Oren Nelson, a 
Vice President of appellate company, admitted at the hearing that its 
job’ superintendent agreed to pave the turnout at no cost for labor 
(Tr. 187). Under such circumstances the contracting officer cannot be 
faulted for allowing a claim for labor at the contract unit price for 
paving. According to appellant’s own principal witness it was entitled 
to oe 
_ As to Claim 2, it appears that Nelson Brothers had crushed about 
3,000 yards of excess road mix aggregate. On May 29, 1967, it requested 
permission to sell it, offering to pay the Navajo tribal ‘royalty. On 
June 6, 1967, the contracting officer informed the contractor that his 
request would be “held in abeyance” until the contractor obtained 
written authorization from the Navajo Tribe and furnished evidence 
of such authority in writing to the contracting officer together with 
receipts showing payment of all royalties (Findings of Fact, Exhibit 
25). It appears that the Government was never given evidence of com- 
pliance with these conditions (Tr. 153). The appellant’s witness ad- 
mitted that no royalties were ever paid to’ the Navajo Tribe (Tr. 57). 
On July 18, 1967, the Government advised Nelson Brothers by letter 
(Findings of Fact, Exhibit 29) that authority to remove material as 
requested was granted, subject to the following conditions: (1) that 
the aggregate be removed by not later than July 25, 1967, and (2) that 
the conditions of the letter of June 6, 1967 be met. In other words, the 
contractor had 12 days to remove 3,000 yards of aggregate, to secure 
written authority to do so from the Tribe, and to pay the royalty. 
Meanwhile, however, Nelson Brothers requested and received per- 
mission on June 17, 1967, from the Tribe to dispose of the aggregate 
to Lester Lucas Company of Gallup, New Mexico, on payment of a 
royalty of $0.25 per yard. This permit appears to be specifically re- 
lated to the proposed sale to Lester Lucas Company which was never, 
in fact, consummated. It was assumed, however, by the contractor, 
that the Tribe would grant like permission should he generate another 
sale (Tr. 59). On June 27, 1967, Nelson Brothers notified the Tribe of 
the failure of the Lucas. gale and offered the aggregate to the Taber at. 
$1.72 per ton, or $2.53 per cubic yard. 
In its conditioned permit of July 13, 1967, the Government ‘ioted 
that crushed material had been removed from the stockpile for private 
‘use. Testimony at the hearing confirmed that some gravel had been 
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donated to non-contract uses by the contractor, specifically the gravel- 
ing of an area.around a trading post and the parking area of a church 
(Tr. 116). Although this fact of non-contract. use is recited in the 
permit of July 13, 1967, it is not at all clear in the record whether 
these uses were conceived of by the Government as justification for 
the time condition in the permit. No such argument is made in the 
Government briefs. 

On July 26, 1967, the Government advised Nelson Brothers that 
it was famine possession of all materials in the gravel stockpile in 
accordance with General Requirements paragraph 4.4.1 

Nelson Brothers claims that it was legitimate for it to ‘have crushed 
the excess gravel because the contract in “General Requirements” 
paragraph 4.2 gave the Government the right to increase the length of 
the road by 25 percent.? However, the Government gave no indication 
of increasing either the Jength of the road or the thickness of the 
paving. Lengthening was indeed a most highly remote possibility since 
the 8.228 miles to be paved commenced at a recently paved road and 
terminated at the end of the prepared subgrade. We conclude that 





14.4 Rights in and Use of Materials Found on the Work. The contractor may use in the 
proposed construction suitable stone, gravel, or sand found in excavation and will be paid 
for the excavation of such materials at the corresponding contract unit price therefor, but 
he shall provide at his own expense sufficient suitable material to complete:the portion of 
the work which was originally contemplated to be completed with such used’ material. No 
charge for material so used shall be made against the contractor except the replacement 
herein provided for. The contractor shall not excavate or remove any. such material from 
within the right-of-way except that which is within the excavation indicated by the plans, 
without written authorization from the Contracting Officer. 

“In the event the contractor has produced or processed materials from lands: of: the — 
Federal Government in excess of the quantities required for performance of this contract, 
the Contracting Officer may take possession of such excess materials, including any waste 
material produced as a by-product, without obligation.to reimburse the contractor for the 
cost of their production, or may require the contractor to remove such materials and 
restore the premises to.a satisfactory condition at the contractor's expense.” 

» 244.2 Changes in Drawings and Specifications—Adjustment in Quantities. It is a weatuaily 
agreed that it is inherent in the nature of the type of construction work to be performed 
under this contract that minor changes in the plans and specifications may be necessary 
during the course of construction to adjust them to field conditions and that it is of the 
essence of. the. contract to recognize a normal and expected margin of change within the 
. meaning of the Clause 3, ‘Changes,’ General Provisions, Standard Form 238A as not requir- 
ing or permitting any adjustment of contract prices, provided that any change or. changes 
do not result in one of the following: (1). An increase or decrease of more than 25 percent 
in the original contract amount or in the quantity of any major item because of an over 
or under run in the quantities stated in the Bid Schedule. (2) a substantial change in the 


plans and specifications affecting the character of the work to be performed under.a pay 


item or items. (8) An increase or decrease of not more than 25 percent in the original ~ 
length of the road, it being understood that in no event shall the length of road be increased 
more than 25. percent. 

“Any adjustment in contract time or compensation because of ‘adjustments in quantities 
or changes resulting in one or more of the conditions described in (1), (2}, and (3) of the 
foregoing paragraph shall be made in Accoraance with the provisions of.articles 8.6.and. 
9:3 respectively.” p a 
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under the facts the crushing of the excess gravel was not a contract 
_ Fequirement, Paragraph 4.2, when read in conjunction with paragraph 

9.3,? merely established 25 percent as the maximum of overruns and 
underruns in materials used that will be paid for at contract unit 
prices. Greater overruns or underruns would call for price adjustment. 
The article does not require a contractor to produce and stockpile 25 
percent more materials than needed for the job. 

Even though the facts as to the aggregate are not in real dispute, 
the Board of Contract Appeals is not the proper body to draw legal 
conclusions from these facts. This is for two reasons. First, even if 
the Board drew all legal conclusions in favor of the contractor, it 
could not give him any relief, and second, even if the Board ruled 
that the contracting officer had authority under the contract to take 
possession of the excess materials, it does not necessarily follow that 
Nelson Brothers did not develop some sort of non-contract ‘com- 
pensable right in the aggregate by virtue of the conduct of both 
the Tribe and the Government aiter substantial completion of the 
contract. _— 

The Board’s authority is limited to disputes under the contract. Even 
more, our ability: to afford relief is limited to disputes centering on the 
application of contract provisions which provide for money adjust- 
ments or time extensions. United States v. Viah Construction and Min- 
ing Co. 384 U.S. 394 (1966) . None of those provisions are applicable to 
the dispute over the aggregate. There is no contention or evidence that 
the production of the excess aggregate falls within the purview of the 
Changes or Changed Conditions clauses. 

Because the Board would consider it improper tor it to Beetles 
either the Government or the appellant in any other forum by any 


39.3 Ohanges and Altered: Quantities. Payment for work. in excess of hope stated in 
Article 4.2 shall be made as follows: It is mutually agreed pursuant to Article 4.2, that 
upon demand of either party an equitable adjustment satisfactory to both parties shall be 
made in the basis of payment if: : 
~ “he final contract amount or total quantity of a major item involves an increase or 
decrease of more than 25:percent from the original contract amount or original quantity of 
the major item, respectively, because of an over or under run in the quantities stated in the 
Bid Schedule. In the case of an increase, any adjustment in payment shall apply only to the 
related quantities of work performed in excess of the stated percentage. In the event of a 
‘decrease, any adjustment in payment shall apply to the quantity or quantities of work 
actually performed. The amount of the equitable adjustment and any extension in contract 

- time shall be incorporated in the written Change Order, 

“An equitable adjustment abel be made in the basis of payment as provided in Article 
4.2, 48: 

“The changes ordered by the Contracting Officer under Clause 8, Changes, General Pro- 
visions;Standard Form 23A, involves substantial changes in the plans and specifications 
or in the character of the work to’ be performed under the contract. The amount of any 
equitable adjustment and any adjustment in contract time shall be ‘incorporated in the 
written Change Order, subject to the provisions of Clause 8, Changes, General Provisions, 
Standard Form 234. 

“In the event the length of road is decreased more than 25 percent an equitable adjust- 
ment as provided in Clause 3, Changes, 8S. F. 23A, shall be made and the amount of the 
equitable adjustments shall be incorporated in the written Change Order.” 


281]: APPEAL OF NELSON BROTHERS CONSTRUCTION. CO. 285 
October 22, 1969 


other findings and conclusions, we refrain from expressing our opinion 
on such question as the reasonableness of the conditions in the permit, 
and the consequences of the Government’s conduct subsequent ‘to sub- 
stantial completion on June 3, 1967. We determine only thatthe dispute’ 
over payment for the Government’s taking possession of the gravel is 
not one for the Board to decide. C7. Grey Construction Co., ASBCA 
No, 1994 (September 17, 1954). 

Claim 3 is a request for a time extension which would result in can- 
celing out $1,100 of liquidated damages. The contracting officer, in 
Change Order No. 2 (Findings of Fact, Exhibit 7), allowed a time 
extension of 80 days in conjunction with Change Order No. 1 (Find- 
ings of Fact, Exhibit 6), and 88 days with regard to a suspension of 
work order. Contract completion time was 120 days after receipt of the 
notice to proceed. The notice was received by the contractor on August 
8, 1966 (Findings of Fact, Exhibit 4), and contract time commenced 
on August 9, 1966 (Findings of Fact, Exhibit 5). Change Order. No. 
1 was received by the appellant on October 27, 1966. The 80 days al- 
lowed exactly covers the interval commencing August 9, and ending | 
on October 27. 

The contracting officer arrived at 80 days by commencing the period 
of delay on August 30, 1966, when the existence of a changed condition 
became apparent, and ending it on November 17, 1966, when sand _ 
production at the new site was completed (Findings of Fact, p. 42). 
Change Order No. 1 covered a changed condition with regard to sources 
of supply of sand. The record shows that the appellant actually com- 
menced processing sand from the new source at the end of September 
1966 (Tr. 184). The appellant has adduced no proof that he is entitled: 
to more time than allowed for Change Order No. 1. 

Work was partially suspended commencing January 26, 1967, at the 
end of the day, through April 24, 1967. Change Order No. 2 allowed 88 ~ 
days’ additional time. Eighty-eight days is exactly equivalent to the 
time period commencing January 27, 1967, and ending on April 24, 
1967. Again the appellant offered no proof of entitlement to any addi- 
tional time. Claim No. 3 must be denied. 


Conclusion 


Claims 1 and 3 are denied. Claim 2 is dismissed. Claim 4 is remanded 
to the contracting officer for appropriate findings and decision. 


Rosert L. Fonner, Member. 
I concur: : 


Surrman P. Kiweary, Membder.. 
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. ; EASTON E, BRODSKY 
A-310385 ~ Decided November 18, 1969 


Oil and Gas Leases: Applications: Drawings 


Where the Bureau of Land Management discovers that it erroneously in- 
cluded land within a known geologic structure of a producing oil or gag field, 
which is not available for: noncompetitive oi] and gas leasing, in a parcel of 
lands posted as available for leasing in ‘a simultaneous filing procédure un- 
der 43 OFR 3123.9, it.is improper to reject the winning offer for the parcel 
at the drawing and to order a new drawing, instead the offer should only 
be rejected as to the land within the known geologic structure and a lease 
issued. for the remaining lands within the parcel which are available for 
leasing, all else being regular. 


' APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Easton E. Brodsky has appealed to the Secretary of the Interior 
from a decision by the Chief, Branch of Mineral Appeals, Office of 
Appeals and Hearings, Bureau of Land Management, dated July 24, 
1968, which affirmed a New Mexico land office decision of October 17, 
1967, rejecting his non-competitive oil and gas lease offer New Mexico 
3622. 

“The offer was the successful one of 1,298 offers filed in a a girhitesnaois 
filing drawing procedure under 43 GFR 3123.9 for iands within a 
terminated lease, NM 02392, All of the lands within that lease were 
described as Parcel No. 136 in the list of lands posted as available for 
simultaneous filing, including a quarter section of land which had been 
previously determined to be within a known geologic structure (KGS) 
of a producing oil or gas field and which was not therefore available for 
noncompetitive leasing but only for leasing by competitive bidding. 
When the land office discovered the error in including the KGS land 
in Parcel No, 186, 1¢ revoked the posting of the parcel i in its entirety 
and rejected Brodsky’s successfully drawn offer. The Office of Appeals 
and Hearings affirmed this action on the ground that regulation 48 CFR 
8123.9 provides for the leasing of lands only by complete leasing units 
identified by parcel numbers and that a lease could not be issued for less 
than the whole tract identified by the parcel number on the availability 

list. 

The appellant does not dispute the deeemnetion that the KGS land 
was not available for noncompetitive leasing when his offer was filed. 
He contends, however, that the Bureau is wrong in concluding that the 
inclusion of the KGS land within the designation of Parcel No. 136 
requires the rejection of his offer as to the remaining non-KGS lands, 

Appellant basically contends that the Bureau’s interpretation and ap- 
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plication of regulation 48 CFR 3123.9 is not warranted by the lan- 
guage of the regulation itself, is inconsistent with prior Departmental 
practices and rulings in other situations involving oil. and. gas lease 
offers, is contrary to the statutory requirement that a noncompetitive 
_ oil and gas lease be issued to the first qualified applicant, and that the 
result is not beneficial or practical for the Government... 

‘In reaching its decision, the Office of Appeals-and Hearings quoted : 
and relied on the following specific language from 43 CFR 3123.9, the’ 
regulation concerning the availability of lands in terminated oil and: 
gas leases: 

(b) * * * The posted list will describe the lands by leasing units identified 
by parcel numbers, which will be supplemented by a description of the lands in 
accordance with § 3123.8, i., by subdivision, section, township and range if the 
lands. are surveyed or officially protracted, or if unsurveyed, by metes and 
bounds. * * * 

(ec) Offers to lease such designated leasing units by par roel numbers must be 
submitted on a form approved by the Director, “Simultaneous Oil and Gas Entry 
Card” signed and fully executed by the applicant or his duly authorized agent 
in his behalf. .The entry card will constitute the applicant’s offer to: lease the 
numbered leasing untt by participating in the drawing to determine the.success- 
ful drawee. By signing and submitting the entry card, the applicant agrees that 
he will be bound to a lease on a current form approved by the Director for the 
deseribed parcel if such a lease is issued.to him asa result of the drawing.’* * * 

(1) Only one complete leasing unit, identified by. parcel number, may be in- 
cluded in one entry card. *-* * (Italics supplied.) : 

- Fhe Bureau concluded that this regulation provides for the receipt © 
of lease offers for lands involved in a simultaneous filing procedure 
only by complete leasing units identified by parcel numbers, and that 
there is no provision for leasing less than a complete leasing unit in 
response to a drawing entry card lease offer, citing #. S. Prince, 
A-80801 (October 25, 1967). It stated that lease offers “may not be 
. received for lands which, because of an erroneous land description, 
have not been made available for filing in accordance with the perti- 
nent regulations.” It concluded that the posting of lands which were 
not available for leasing rendered the posted notice defective as to the 
entire numbered parcel and therefore the posting must be regarded as. 
ineffective as to the entire parcel, and offers for such parcel should 
have been returned without priority. It stated that the lands in Parcel 
No. 136 outside the KGS would not be available for filing of noncom- 
petitive lease offers until a correct pene 2 is made i in the land office 1 in 
accordance with 43 CFR 3123.9. 

The #. 8S. Prince decision, supra, cited by tie: Bureau, poirited out 
that under the special leasing procedure provided by 43 CFR 3123.9: 
lands are to be leased only by leasing units which are established to 
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coincide to the extent possible with lands in an expired, canceled, 
relinquished or terminated lease except that where two or more such 
leases were contiguous and contained a total of 640 acres or Jess they 
may be consolidated into one leasing unit, and that the regulation 
makes no provision for the leasing of less than a complete leasing 
unit, and therefore under the regulation lands are not to be leased 
except as the complete units listed as available for leasing, The prob- 
‘Jem in the #’. 8. Prince case, however, was different from that involved 
here. In the Prince case the winning offeror was required to execute 
special stipulations. for part of the lands in the parcel which were ~ 
- within a withdrawal by the Bureau of Reclamation. The offeror did 
not want to execute the stipulations, but wished instead to withdraw 
the offer as to those lands which were withdrawn. It was held that such 
a partial withdrawal of the offer would not be allowed and that the 
appellant in that case had to consent to the stipulations or suffer the 
rejection of the offer. The decision also emphasized that to allow a 
_ withdrawal of the offer as to the withdrawn lands in the Prince case 
would cause the offer to be for less than 640 acres of land, with land 
available for leasing adjoining those lands, and that this was incon- 
sistent with the Department’s policy against fragmentation of leased 
lands, as manifested by 43 CFR 3123.1(d). 

The present. case does not involve the problem presented in the 
Prince case of an offeror desiring to withdraw the winning offer in part 
when confronted with additional conditions for the issuance of a lease. 

There is no problem here about fragmented leases with adjoining lands 
being left available for noncompetitive leasing. Likewise, the situation. 
here is different from that obtaining where the winning offeror, after 
the drawing has been held, desires to withdraw his entire offer and 
receive a refund of the first year’s rental, such as occurred in Duncan 
Miller, A-80517 (April 28, 1966), Duncan Miller, A-30708 (Novem- 
ber 16, 1966), and Duncan Miller, A-380797 (September 12, 1967). In 
those cases, it was held that the offeror could not revoke or withdraw 
his offer after the drawing had been held. 

In this case, as the appellant has pointed out, the offeror did what 

_ regulation 43 CFR 3123.9 required and submitted the card upon which 
he agreed to be bound to a lease on a current form approved by the 
Bureau “for the described parcel if such a lease is issued to him as ‘a 
result of the drawing.” 43 CFR 3128.9(c), and statement on the lease 
offer simultaneous drawing card form. The problem in this case is 
what effect should be given to the fact that part of the lands embraced 
within the parcel were not available for noncompetitive leasing because 

they were within a KGS. It is obvious, as appellant agrees, that a 
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lease cannot be issued noncompetitively for the KGS land. Does this 
mean, as the Bureau held, that the Bureau could not issue a lease for 
the remaining non-KGS lends? in the parcel ? 

We do not believe that the language of the Seige the cases 

cited above, or logic compel the result reached by the Bureau. The 
regulation does require that the lease offers be for the parcel as listed 
and described on the posted list of lands available for leasing. Cer- 
tainly to be a valid offer the offer would have to comply with the terms 
of this regulatory procedure and requirement and, as the cases dis- 
cussed above have held, a winning offeror is bound to a lease for his 
offer. However, the Prince case indicated that.-where an additional 
condition—such as the imposition of special stipulations for withdrawn 
lands—was imposed, the offeror must either agree to the condition 
or his offer would be rejected. In this case, the additional factor in- 
volved was the discovery by the Bureau, after the drawing that a 
portion of the lands was not available for noncompetitive leasing and 
should not have been included in the parcel. Appellant contends that 
the participants in a simultaneous filing procedure should not be bur- 
dened with the determination as to whether all of the lands in a 
parcel listed in postings for simultaneous filings are available for leas- 
ing, and that such a burden would lead to problems existing prior 
to the adoption of the drawing procedure of persons fighting in the 
land office for the books to determine the status of available lands. 
Appellant contends that the lease form provides that the offeror 
“hereby offers to lease all or any of the lands described,” that regula- 
tion 48 CFR 8123.5 provides that an offer may be accepted in whole 
or in part, and that the long established policy and practice of the 
Department had been to accept offers as to lands available for leasing 
and reject them only as to those lands described which are not available 
for leasing, but not to reject the entire offer, citing William B. 
Collister, 71 I.D.-124 (1964). He contends that there is no reason to 
depart from this practice in this case. 

We agree with appellant that regulation 43 CFR 3123.9 should be 
interpreted in this situation in light of the practice and rulings by the 
Department concerning offers filed in the regular filing procedure for 
oil and gas lease offers. Thus, the listing of a parcel of land should be . 

-understood as meaning that offers will be accepted as to the lands 
within that parcel which are available for leasing. We do not think 
that regulation 43 CFR 3123.9 and the procedure involved therein 
requires : a change from the past Departmental Practice’ in this respect.t 

1 This is not to say that an offeror can submit an aes eard: and remit advance ental 


only for that portion of a listed pareel which is available for leasing. He must ¢ comply. fully 
. With the procedure set forth in the regulation. 


370-896-—70——_2 
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We see no apparent reason why a drawing should be set aside and a 
new one held simply because the Bureau erred and included land in 
a parcel which was not available for noncompetitive leasing. Therefore, 
unless there are any other reasons not readily apparent requiring the 
rejection of appellant’s offer, when this case is returned to the Bureau 
a lease should be issued to him, all else being regular. 

Accordingly, pursuant to the authority delegated to the Solicitor 
by the Secretary of the Interior (210 DM 2.2A (4) (a) ; 24 F.R. 1848), 
the decision appealed from is reversed and the case is remanded to the 
Bureau of Land Management for further action consistent with this 
decision. 

Ernest F. Hom, 
Assistant Solicitor. 


RAYMOND P. HEON 
A-31096 Decided November 18, 1969 


Mining Claims: Lands Subject to—Notice—Public Lands: Classification— 
Recreation and. Public Purposes Act 


Mining claims are properly declared null and void where they were located 
after the Bureau on its own motion had classified land as suitable for 
public recreational purposes and the classification was noted on the tract 
book, serial register, and plats, and an application under the Recreation 
and Public Purposes Act has been filed. 


Mining Claims: Lands Subject to—Publie Lands: Classification— Recrea- 
tion and Public. Purposes Act—Taylor Grazing Act: Classification 


The classification of land under the Taylor Grazing Act as suitable for 
disposal under the Recreation and Public Purposes Act precludes the appro- 
priation of the land under any other public land law, including the mining 
laws. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT. 


Raymond P. Heon has appealed to the Secretary of the Interior 
from a decision, by the Chief, Branch of Mineral Appeals, Office of 
Appeals and Hearings, Bureau of Land Management, dated December 
2, 1968, which affirmed a decision of the. Colorado land office of August 
12, 1968, declaring all or a portion of his 34 lode mining claims in con- 
flict with a classification of land pursuant to the Recreation and Public 
Purposes Act, 43 U.S.C. sec. 869 e¢ tea: (1964), to be null and void to - 
the extent of the conflict. 

The mining claims involved are the Eva Nos. 7, 8, 9, 10, 11, 12, 13, 
29, 30, 82, 83, 34,°35, 36, 387, 39, 41, 42, 43, 51, 52, 54, 55, 56, 57, 70, 
71, 72, 82, 83, 89, 104, 135, and 136, all within Seotions IV, 18 or 19, 7. 4 
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S., R. 74 W., 6th P.M., Colorado. These claims were al located and. 
recorded 4 in the Clear Creek County, Colorado, offices on or between 
June 14, 1967, and March 20, 1968.: 

The lands involved in the classification are three tracts within T. 
45., RB. 74 W., 6th P.M. aN described as follows: 


Tract 1. 
Bounded by the fellowine 
M.S. 859A—Peru 
M.S. 2269—Independence 
M.S. 447 ; 
M.S. 1653B 
M.S. 5844—Bast Peru 
' containing approximately 8.0 acres. 
Tract2. . 
Bounded by the following: 
M.S. 359 
M.S. 972B 
Silver Plume 'Townsite 
containing approximately 1.0 acres. 
Tract 3. 
Sec. 17, WHSW4; 
Sec. 18, SEY.NBDY, SEY, S144SWIASEY, NEYSWYSEM, SEYSEY; 
Sec. 19, NI144NI4NEY, NEYNEUNWHU, EANWYUNEYNWY; 
Sec. 20, NIANWIANWY, ; 
Exclusive of patented mining claims but including the acres occupied by 
the following surveyed, unpatented mining claims: 
M.S. 2168B ¥ 
M.S. 46144—Lion 
M.S. 7183—Loop and Loop Extension 
M.S. 4614B ; 
The areas described in Tract 3 aggregate approximately 110 ‘acres,’ 


By a memorandum dated August 16, 1965, to the State Director of 
the Bureau for Colorado, the district manager at Denver-declared the 
lands to be classified for public recreational use pursuant to the Recrea- 
tion and Public Purposes Act, and section 7 of the act of June 28, 1984 
(the Taylor Grazing. Act), as amended, 43 U.S.C. sec. 315f (1964). 
He declared that the lands were segregated from all appropriations, 
including location under the mining laws, as provided by 48 CFR 
2232.14. On August 18, 1965, the classification was noted ‘under serial 
number Colorado 0126011 in the land office records, namely, the serial 
register, the plat for T.4S., R. 74 W., 6th P.M., and a supplemental 
plat showing the area. and patented mining eaims and mineral curveye 
in detail, and the tract book... - 

On ‘Aupust 25, 1966, The State Historical Society of Colorado filed — 
an application (C-395) under the Recreation and Public Purposes: 
Act, with a petition for classification, for these and other lands to be 
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used for a public historical and recreational site. On April 30, 1968, a 
proposed decision was issued by the district office at Glenwood Springs 
. stating that the following lands in that application would be classified 
for lease under the Hoorenion and Public Purposes Act: 

T.458., R. 74 W., 6th P.M., Colo. 

Sec. YT: NWSW; $ 

Sec. 18: SE14, lying south of Interstate 70 R/ W; 

Sec. 19: NILNEY, NEIANW. rs 
The following lands were indicated not to be proper for classification 
because they are mineral in character : 

T.45., R. 74 W., 6th P.M., Colo. 

Sec. 17:SWY4Sw; 
Sec. 19: WI4NW14, SEYNWH4, SIGNEY; 
Sec. 20: WI,ANW,4. 
T.48., R. 75 W., 6th P.M., Colo. 
Sec. 24: NEU, EIGEIANWIA. 

Protests were filed against the proposed classification for recrea- 
tional and public purposes by appellant Heon and others. In its 
decision dated August 12, 1968, the Colorado land office held that the 
classification of August 16, 1965, segregated the lands thereby classi- 
fied from all appropriation, including locations under the mining 
laws, and that Heon’s claims were therefore null and void ab initio 
to the extent that they are in the area classified. 

. The decision of the Office of Appeals and Hearings agreed that the 
action taken by the Bureau in classifying the land in 1965 on its own 
motion effectively segregated the land from location under the mining 
ae es accordance with section ta) of the Been and Public 


360 (a) (1964), and the regulations thereunder, agpecally B “OFR 


_ 8282.1-4(a). 


Appellant’s appeal is not too clear but it seems to have — main 
thrusts. First, he attacks the 1965 classification as having no segre- 
gative effect. He asserts that this classification was made only under 

section 7 of the Taylor Grazing Act, supra, which he contends expressly 
allows entry under the mining laws. Secondly, addressing himself to 
the application filed by The State Historical Society on August 25, 
1966, he contends that the Secretary has no authority to classify lands 
mider the Recreation and Public Purposes Act except “(1) for public 

1The land office decision did not mention Heon’s protest and presumably was not in- 
tended as:an answer to it. There also does not appear to: have been any action taken on the 
other puotests, including one filed by The State Historical Society as to the adverse classi- 


_ fication proposed for some of the land. We therefore do not consider any of the. protests in 
this decision. ‘ : 
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lands in Alaska, (2) upon application filed by a duly qualified apie 
cant, or on.its-own motion under the due process; notice and -protest 
provisions of the regulations set forth in 43:CFR 2411.” He asserts 
that there can be no classification under the Recreation and Public 
Purposes Act without the Secretary’s first making a determination that 
the land is to be used for an established or definitely proposed project 
and that no such determination was made before he located his claims. 

In response to this appeal, The State Historical Society of Colorado 
has filed lengthy briefs which set forth the history of its interest in the 
Jand and the land’s importance as a unique historical and recreational 
site, its plans for the land, and legal arguments in support of the 
Bureau’s decision and in opposition to appellant’s contentions. 

The basic question in this case concerns the effect of the Bureau’s 
action in 1965 in classifying the land pursuant to the Recreation and 
Public Purposes Act and section 7 of the Taylor Grazing Act. 

Section 1(a) of the Recreation and Public Purposes Act, as amended, 
supra, provides as follows: 


SECTION 1. (a) The Secretary of the Interior upon application filed by a 
duly qualified applicant under section 2 of this Act may, in the manner prescribed 
by this Act, dispose of any public lands to a State, Territory, county, municipality, 
or other State, Territorial, or Federal instrumentality or political subdivision for . 
any public purposes, or to a nonprofit corporation or nonprofit association for 
any recreational or any public purpose consistent with its articles of incor- 
poration or other creating authority. Before the land may be disposed of under 
this Act it must be shown to the satisfaction of the Secretary that the land is to-be 
used for an established or definitely proposed project. The Secretary may classify 
public lands in Alaska for disposition under this Act. Lands so classified may not 
be appropriated under any other public tand law unless the Secretary revises such 
classification or authorizes the disposition of an interest in the lands under other 
applicable law. If, within eighteen months following such classification, no applica- 
tion has been filed for the purpose for which the lands have been so classified, 
then the Secretary shall restore such lands to ‘appropriation under the applicable 
public land laws. [italics added.] : : 


Section 7 of the Taylor Grazing Act, as amended, supra, provides as. 
follows: 


SHCTION 7. That the Secretary of the Interior is hereby authorized, in his 
discretion, to examine and classify any lands withdrawn or reserved by * * * 
[Executive Orders Nos. 6910 and 6964], or within a grazing district * * * and 
to open such lands to entry, selection, or location for disposal. in accordance with 
such classification under applicable public-land laws * * *,. Such lands shall not 
be subject to disposition, settlement, or occupation until after the same have been 
classified and opened to entry: Provided, That locations and entries under the 
mining laws * * * may be made upon such withdrawn and reserved areas with- 
out regard to classification and without restrictions or limitation by. any pro- 
vision of this Act. * * # . 
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43 CFR 2232.1-4 provides i in part as follows: 


(a) Lands in Alaska classified under the [Recreation and Public Basnodes) 
act and lands in the States classified pursuant to the act under section 7 of the 
act of June 28, 1984 (48 Stat. 1272, 43 U.S.C. 315f), as amended, will be segre- 
gated from all appropriations, including locations under the mining laws * * *, 

The meaning of the regulation is plain and the decisions below are 
strictly in accordance with it. The narrow question is whether the 
regulation accords with the two statutory provisions just quoted. The 
appellant contends that it is not and that it is unauthorized. 

At first glance, the language in the Recreation and Public Purposes 
Act, emphasized above, appears to support appellant’s position: “The 
Secretary may classify public lands in Alaska for disposition under this 
~ Act. Lands so classified may not be appropriated * * *.” A literal 
reading is possible that the lands “so classified” can mean only the 
lands in Alaska classified by the Secretary. 

. The meaning to be given to a statute, however, is that which ex- 
presses the intent of Congress. Congress is not to be deemed to have 
intended an absurd result. We believe that the interpretation argued 
tor by the appellant would produce such a result and we believe that it 
- is vitiated by a consideration of the legislative history of the Recrea- 
‘tion and Public Purposes Act. 

This act is a revision of the earlier Recreation Act of June 14, 1926, 

44 Stat. 741. The 1926 act authorized the Secretary 

. * * * in his discretion, to withhold from all forms of appropriation unreserved 
nonmineral public lands, which have been classified by him as chiefly valuable 
for recreational purposes * * * but only. after a petition requesting such with- 
drawal has been. signed and filed by the duly constituted authorities of the 

States or of the county or counties within which the lands are located * * * 

The statute provided that such lands could be sold or leased to the state 

or county or an adjacent municipality, with any patent to contain a 

reservation to the United States of all mineral deposits. 

- There can be no doubt that the 1926 act clearly authorized the Secre- 
tary, upon petition by an applicant, to withdraw from mining location 
land classified by him as chiefly valuable for recreational purposes. 

' ‘It will be noted that the 1926 act did not apply to Alaska as it was 
not then a State. 48 CFR 254.2 (1940 ed). 

When the act was amended by the act of June 4, 1954, 68 Stat. 173, 
it was greatly broadened in scope. The Secretary was authorized to 
dispose of land “for any public purposes,” not merely recreational 
purposes, and the classes of applicants were expanded to include Ter- 
ritories and nonprofit organizations. The 1954 act, thereafter known 
under the broadened title of the Recreation and Public Purposes Act, 
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aise dropped the reference to “nonmineral public lands? and simply 
referred to “public lands.” 

In its complete revision of the 1926 act, the 1954 act recast the 
language on classification and withdrawal as follows: 

.The Secretary may classify public lands in Alaska for disposition under this 
Act. Lands so classified may not ne appropriated under ay other public land 
law #08 

The first sentence applies only to Alaska. hes we have noted, the 
second sentence, because of the word “so,” applies to classifications in 
Alaska. But. does the word “so” compel the conclusion that the sec- 
ond sentence does not apply to classifications of public lands outside 
Alaska made under other laws? Can “so classified” not merely mean 
“classified for. disposal. under this Act” without a geogr aphical lim- 
itation? We believe that it can be given that meaning and that this 
was the intent of Congress. 

There is no hint whatsoever in the legislative history of the 1954 
act that Congress intended to do a complete about face, that it in- 
tended to convert an act which did not apply to ‘Alaska, and which 
provided for a segregative effect for classifications to be made out- 
side Alaska into‘an act which would now apply to Alaska and give 
segregative effect to classifications in Alaska but completely eliminate 
-such effect as to lands outside Alaska. It would be expected that such 

a complete reversal of policy would be evidenced by some expression 
in the legislative history. We find no such expression. All relevant 
expression indicates: the contrary. 

The language quoted above from section 1 was recommended by the 
House Committee on Interior and Insular Affairs. In its report on 
the legislation (H.R. 1815), the committee, after stating that the pur- 
pose of the bill was “to liberalize” the scope of the 1926 act and to 
“broaden” the Department’s authority, said of the proposed amend- 
ment: . 

As amended by the committee, authorization is given the Secretary of the 
Interior to classify lands for disposition under the act; when so classified, such 
jands may not be appropriated under any other Papen law * 8%) EER. * 
Rept. No. 353, 83d.Cong., Ist sess. 2 (1953). 

There is not the slightest suggestion here that the amendment as 
to segregative effect was intended to apply only to Alaska, which was 
still a Territory, and not to the States. 

Later in its report the committee did say: 

The committee has adopted some clarifying amendments, The first authorizes 


the Secretary of the Interior to classify public lands in Alaska for disposition 
under this proposed legislation. 7d. 7. ; 
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While this statement talks about classifications in Alaska, it is 
not expressly or impliedly inconsistent with the earlier broader state- 
ment made by the committee. In fact, it followed the committee’s 
quotation of a report by this Department, dated October 16, 1951, on 
a similar bill (H.R. 3166) in the previous Congress. This report was - 
included in the committee report on H.R. 1815 as “further ex- 
plainling] the purpose of the legislation.” The Department said: 

Furthermore, under H.R. 3166, the Recreation Act; supra, would be sehenuile 
recast to eliminate duplication of the pertinent provisions of the Taylor Grazing 
Act * * *, * *.* The express requirement of classification prior to disposition 
also may be omitted from the latter measure [the 1926 act], was provided by 
the bill, in view of the classification provisions of section 7-of the Taylor Graz- 
ing-Act, which would be applicable to the 1926 act, as thus amended. Id. 4. 

When H.R. 1815 passed the House and was before the Senate Com- 
mittee on Interior and Insular Affairs, this Department submitted a 
report dated March 5, 1954, on the bill as amended by the House. 
The Department said: 


ALR. 1815 would also recast the Recreation Act, supra, to eliminate duplica- 
tion of the pertinent provisions of the Taylor Grazing Act * * *,.* * * The 
express requirement of classification prior to disposition is ‘also omitted, in 
view of the classification provisions now contained in section 7 of the Taylor 
Grazing. ‘Act, which would be applicable to the 1926 act, as thus amended. Since 
section 7 does not apply to Alaska, a classification provision for Alaska is 
retained. The provision will prevent ‘the defeat of the proposed disposition of a 
particular tract under the Recreation Act by locations, entries, or the acquisi- — 
tion of other mee after such classification. 8. Rept. No. 1146, 83d Cong., 2d 


sess. (1954). 

This statement explains again why the 1954 at contains only a 
provision for classifying land in Alaska. But while it refers to that 
provision in saying that it would prevent the defeat of a proposed 
disposition of land: by a location or other appropriation made after 
the classification, there is not the slightest intimation that a classifica- 
. tion of land outside Alaska under section 7 of the Taylor Grazing Act 
could be defeated by a subsequent appropriation. Surely in view of the 
stress placed upon protecting a classification, it is wholly inconceivable 
and unreasonable to-attribute to Congress an intent to protect only 
classifications in Alaska and to strip such protection from classifica- 
tions.in the other States which had enjoyed it since 1926. 

_ In the only discussion of the bill, Senator Butler, Chairman of the 
Senate Committee, stated : “The proposed act will have general appli- 
cation, but is of particular. importance to. Alaska, where almost all 
the land is owned by the Federal Government.” 100 Cong. Rec. 5457. 
The fact that the legislation was deemed to ‘be of particular importance 
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to Alaskes scarcely justifies the conclusion that Congress did not eit 
it necessary. to protect classifications made outside Alaska. 

Any ambiguity in the act should be resolved. in favor of imple- 
menting the broad purposes of the act. In this respect, the 1954 act not 
- only broadened the types of dispositions under the act, to whom they 
might be made, and the purposes for which they might be made, but 
also did away with the limitation of “nonmineral” lands. It is not 
logical to reason that, with the limitation removed that the lands be 
nonmineral, Congress also intended to do away with the Secretary’s 
authority to withdraw lands from mining locations and. other disposi- 
tions by a classification of the lands, when he had such authority when 


" that limitation was prescribed in the 1926 act. Also, there is no reason 


why Congress would take away that authority from the Secretary in 
the States outside Alaska, where it was granting such authority as to 
Alaska where the authority had not previously existed. 

. Regulation 43 CFR 2232.14 (then numbered 43 CFR 254.6 (a) 
(1954 rev.)) was adopted shortly after enactment of the 1954 act. 
It clearly shows the contemporaneous administrative interpretation 
of the effect of the 1954 act. 

We believe that the legislative history shows very clearly that sec- 
tion 7 of the Taylor Grazing Act and section 1 of the Recreation and 
Public Purposes Act are to be read together and are to be given a 
meaning which will comport with the purposes of both acts. To read 
the statutes as appellant would, as separate and independent enact- 
ments, would destroy the purpose of the later statute. This case is an 
illustration of the result—a project first conceived in 1958, discussed 
through the years with numerous governmental agencies a bodies 
and others, well-publicized, well in the process of execution, with the 
acquisition of private lands and properties and funds for planning and 
‘development, all subject to destruction by the location of mining 
claims 9 years after initiation of the project. 

“The interpretation that we place upon-the statutes is the same as 
that made in R. 0. Buch, '75 I.D. 140 (1968). We acknowledge that the 
Buch decision was reversed by the United States District Court for 
the Central District of California in Buch v. Hichel, Civil No. 68- 
1358-PH, March 21, 1969. However, the court’s decision is not fnal 
as an appeal has been taken. Moreover, the court did not write an 
opinion. It simply adopted extensive findings of fact and conclusions - 
of law prepared by the plaintiff which afforded several reasons, in the 
alternative, for overturning the Department’s decision. Therefore, in 
the absence of any clear indication as to why the Buch decision was 
found to be in error, the action by the court does not establish that the 
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Department’s interpretation of the law is erroneous. In any event, we 
believe that the facts in this case are significantly different from. 
those in the Buch case. In the Buch case, there was.a question as to 
whether there was adequate notice of the classification. In this case, 
appellant makes no contention with respect to notice and it is apparent 
that the classification was noted on the regular plat book and supple- 
mental plats, in the serial register, and in the tract book. Also, in the 
Buch case the mining claims were relocated more than 18 months after 
the classification action, raising the point that the classification may 
have expired. Furthermore, in the Buch case, a formal application 
under the Recreation and Public Purposes Act was not filed prior to 
the location of the mining claims, whereas in this case the application _ 
had been filed and was pending during the period in which appellant 
located his mining claims. The general doctrine of relation-back. as 
applied to the approval of applications under the public land laws pre- 
cludes the vesting of rights in claimants alleging rights between: the 
date of approval of the application and the date of the filing of the 
application. Cf. United States v. Schaub, 103 F. Supp. 873 (D. Alaska 
1952), aff'd Schaub v. United States, 207 F.2d 325 (9th Cir. 1953). 

The appellant has quoted excerpts from the case of Richardson v. 
Udall, 253 F. Supp. 72 (D. Idaho 1966), which he contends helps his 
position in this appeal that as the Recreation and Public Purposes 
Act contemplates sale, the land must be classified by the Secretary 
after he satisfies himself that the land is to be used for an established 
or definitely proposed project for recreational or public purpose and 
this classification must be supported by substantial evidence. He also 
contends that the procedures in 43 CFR subpart 2411 were not fol- 
lowed by the land office and that there was no initial decision of 
classification under the Recreation and Public Purposes Act by the 
State Director as required by 43 CFR 2411.1-1(d). 

The short answer to these contentions is that they pertain to the 
action that is to be taken on The State Historical Society’s applica- 
tion filed on August 25, 1966. Action on that application is still in 
progress, The only issue here, as we pointed out in the beginning, is 
the effect of the Bureau’s classification made on August 16, 1965. 

Because the lands in that classification were not open to appropria- 
tion under the mining laws at the time appellant’s mining claims were 
located, the claims were properly declared null and void | to the extent 
that they included such lands. . 

Accordingly, pursuant to the authority delegated to the Solicitor 
by the Secretary of the Interior (210 DM 2.24 (4) (a) ; 24 FR. 1348), 
the decision appealed from is affirmed. 
7 Ernest. F. Hom, 

Assistant Solicitor. 
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UNITED STATES v. E. A, BARROWS AND ESTHER BARROWS 
A-31028 Decided November 28, 1969 


Mining Claims: Discovery—Mining Claims: Common Varieties of Minerals 

It is mot necessary to show that minerals have actually been sold in order 

to satisfy the requirements for discovery on a placer mining claim located 

for common varieties of sand:and gravel before July 23, 1955, but it must 

be. shown that the material on the claim could have been extracted, removed, 
and marketed at a profit prior to that date. 


Mining Claims: Determination of Validity 


The sale of sand and. gravel from.a mining claim for use as all material, 
or for comparable purposes for which ordinary earth could be used, cannot 
be considered in determining the marketability of the material on the claim. 


Mining Claims: Discovery 


A mining claim located for sand and gravel prior to July 23, 1955, is properly 
held to be null and void, notwithstanding evidence of the sale of some 
material from the claim prior to that date and evidence that 5 years 
after that date a commercial sand and gravel operation was established 
on the claim, where the. evidence of such sales is susceptible, because of the 
claimant’s own. vague and uncertain testimony, of the interpretation that 
such sales were sO minimal and the profit so.meager that a prudent man 
would not have been justified in developing the claim prior to July 23, 1955. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


E. A. Barrows and Esther Barrows ! have appealed to the Secretary 
of the Interior from a decision dated June 28, 1968, whereby the 
Office of Appeals and Hearings, Bureau of Land Management, affirmed © 
a decision of a hearing examiner declaring null and void the Grout 
Creek Gravel Pit placer mining claim in the NE14NEY, sec. 14, T.2 N., 
R. 1 W.,.S.B. Mer., San Bernardino National Forest, California. The 
claim was located on July 25, 1953. 

Upon the recommendation of the Forest Service, United States 
Department of Agriculture, a contest complaint was filed in the 
Riverside, California, land office on March 18, 1964, in which it was 
charged that: 

a. No discovery of a valuable mineral deposit was made prior to July 28, 1955. 

b. The involved material is a “common variety” within the meaning of the 


Mineral Material Act of 1947, as amended by the Act of July 23, 1955. 
c. The land is nonmiveral in character. 


1John B, Lonergan, attorney for the contestees, BE. A. Barrows and Hsther Barrows, was 
also named as a contestee in the decisions of the hearing examiner and the Office of Appeals 
and Hearings, For reasons to be set forth hereafter, Lonergan is not so ‘designated in this 
decision. 
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A hearing was held at San Bernardino, California, on November 8, 
1965, to resolve the issues raised by the charges of the complaint.? 

At the close of the hearing appellants submitted the following 
proposed findings of fact: 


(1) The claim in contest is situated adjacent to the north shore of Big Bear 
Lake in the San Bernardino Mountains and within San Bernardino. National 
Forest. It:is in the vicinity of the town of Fawnskin, and its surface area is not 
valuable for timber, vegetation, water, or recreational purposes. It includes a 
portion of the bed of Grout Creek which has been a source of sand and rock 
removed and used for construction purposes in concrete in the mountains area 
since many years prior to the location of the claim on July 25, 1953. The claim 
area is approximately 19 acres. 

‘(2) The valuable mineral deposit within the claim is and at all times pertinent 
has been sand and gravel. When washed in a commercial aggregates plant, such 
as the one now operating on the claim, the material meets portland cement 
concrete specifications of the Forest Service and of the State of California, 
Division of Highways. Without washing, the native material meets State Division 
of Highway specifications for aggregate sub-base, and in several respects is 
considerably above the requirements. The material is equal or superior to other 
aggregate materials found in the Big Bear Lake area, and is used unwashed in 
the area for all concrete purposes except school construction. 

(3)' There was in 1953, 1954 and 1955, and now is, a Big Bear Lake market 
area for sand and gravel which has the lake and the lakeside comniunities 
of Fawnskin, Big Bear Lake Village (Big Bear) and Big Bear City as its heart, 
and which extends over an area of well over 100 square miles, being bounded 
generally by the high mountains which ring the lake and its adjoining areas. 
In each of the years 1953, 1954 and 1955 there was substantial new construction 
in the Big Bear area, averaging just under a million dollars each year, and this 
growth bas continued so that pbuilding permits for 1964 approximated over 
$5,000,000. 

(4) In che years in question, almost all sand and rock for concrete construc- 
tion in the area was “pit run”, unwashed, although some small percentage of 
washed material was shipped into the area from San Bernardino Valley, a 
distance of over 87 miles, with a truck climb of from 1100 feet to about 8000 
feet elevation, thence down into the market area of the lake and its surrounding 
communities. ; 

(5) In such years the total use of aggregates in the market area was about 
150,000 yards per year, One supplier, Burton, claimed 90 per cent of this, and the 
other 10 per cent was supplied by small operators such as Wirz, Barrows (con- 
testees) and Tri-City (of San Bernardino Valley). Ninety per cent of Burton’s 
aggregate production went into production of concrete/ready-mix. 

(6) Burton’s pit run aggregates (sand and rock together) delivered in the area 
at about $4.50 per yard from Wawnskin, and ran about 1% tons to the yard. 
Sales at the pit brought $1.50 per yard, or $3 when screened. Wirz sold at a 
delivered price of $4 per yard, or $1.50 at the pit. Barrows made delivered 


2 At the request of the contestees, a prehearing conference was held prior to the date of 
the hearing, at which conference it was stipulated.that the issues of the contest were (1) 
whether or not.the sand and.gravel found on the claim is of a common variety and (2), if 
so, whether it is a discovery of valuable mineral deposits prior to July 23, 1955, within the 
purview of the mining law (Tr. 4). 
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sales of $5 per yard. Delivered prices from the San Bernardino Valley into the 
area were about $5 per ton to $5.60 per ton. 

(7) Barrows was known to the other operators, in the years in question, to be 
the sand and gravel pit business. His costs of digging, loading and delivery 
material were from 40¢ per yard, including his own services at. $1.50 per hour 
and depending on the point of delivery. Burton claimed a cost of 50¢ and Wirz 
claimed $1.50 per yard. se 

(8) Burton, in these years, claimed a profit of $4 per yard. Wirz showed ‘a’ 
profit of about $2.50 per yard; and Barrows showed a Ben ranging from $4.60 
per yard to $3.50 per yard. 

(9) Barrows sold material at the pit, with the puyer doing the loading, at 
7d5¢ per yard, and Wirz received $1.50, and Burton from $1.50 for pit run per yard. 

(10) Barrows did all his loading by hand, and had his own truck. He was 
also in the rock business, and cut and sold cord wood in the winter months. 

(11): Refreshing his memory from sales tax returns, Barrows testified to 
delivered sales in 1953 of 300 tons, in 1954 of 405 yerds [tons] and in the first 
' part.of 1955 prior to July 28rd, 145 yards [tons]. The estimates may have been 
excessive to some degree, but his sales tax returns for the period in-question 
disclosed dollar sales from all sources (after July 1, 1953 to July 1, 1955) of 
$3556.50. He admitted he sold small quantities of wood in the winter. time, and 
that half [some] of the sales were of rock. 

(12) In each of the years in question some [the] sand and eel on [in] the 
claim wes. [could be] extracted, removed and.marketed at a substantial profit 
of from $2.50 to $4.60 per yard, and some [could be and] was sold at the claim 
for 75¢ per yard [net]. 

(18) During each of the three years there was in existence a substantial, 
present demand which was served and satisfied by sales from several sources, | 
including the subject claim operated by contestees. 

(14) With the simple investment of time, hand shoveling and use of a dump 
truck, contestees extracted, removed and marketed the sand and gravel:in the 
claim, in these three years, at substantial profits as given in (11) and (12) 
above. [By the expenditure of additional time and capital and with a certainty 
of a substantial profit, Barrows could have obtained a Jmuch greater portion of 
the market by normal competitive means. ] * 


In a decision dated March 14, 1966, the hearing examiner found that 
appellants’ claim was located on J nly 23 [sic], 1953, for sand and 
gravel which the parties agreed were common varieties within the 
meaning of section 3 of the act of July 23, 1955, as amended, 30 U.S.C. 
sec. 611 (1964), not subject to location after that date.* The hearing 
examiner adopted the contestees’ proposed findings Nos. 1 through 10 
and 18 without modification, while adopting proposed findings Nos. 11 





8 Words in brackets inthe proposed findings were supplanted by italic words in the 
findings adopted by the hearing examiner or were deleted. 

#The hearing examiner referred to “the Materiais Act of 1947, as amended by section 
-3 of the act of July, 23,1955, 69-Stat. 368, 30 U.S.C. 611 (1964). The reference is some- 
what confusing, inasmuch as section 3 of the act of July 23, 1955, 30: U.S.C. § 611 (1964), 
did not.amend the Materials Act. However, it is reasonably clear that the hearing examiner 
meant that the material on the claim is a common variety within the meaning of section 1:. 
of the Materials Act of 1947, as amended by section 1 of the act of July 23; 1955, 30 U.S.C. 

§ 601 (1964),.and of section 3 of the 1955 act. 
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and 12 with the alterations indicated and rejecting the second sentence 
in proposed finding No. 14. He also found that the evidence submitted 
on behalf of the Government established that a. small quantity of 
material had been removed from the claim during the critical years 
from 19538 through 1955 but that most of the material was used for 

_ filling purposes and that no major pits or changes in the surface of 
the claim during those years were observed by witnesses for the con- 
testant. This, he found, was sufficient to establish a prima facie case 
that there was not a market for the material on the claims as of July 23, 
1955. The hearing examiner further found from the contestees’ evi- 
dence that there is a large quantity of sand and gravel on the claim, 
that the quality is satisfactory for the uses described at the hearing, 
and that there was generally a market for a substantial volume of the 
material within the area of the claim. The only evidence of the quantity 
and value of the sand and gravel removed during the critical period, 
he found, was the testimony of contestee E. A. Barrows, whose testi- 
mony was based upon the limited State sales tax records he had retained 
and his memory of events 11 to 18 years before the time of the hearing. 
Although Barrows referred to an exact number of yards of sand and 
gravel for each of the years 1953 through 1955, the hearing examiner 
found, he could not explain. how he arrived at those numbers, and he 
did not know how much of the material was used for non-qualifying 
‘purposes such as fill material. 

The hearing examiner concluded that: 

Although this evidence is deficient for an accurate finding, it is sufficient for 
a finding that for the three years from 1953 through 1955 at least 600 yards 
of sand and gravel were removed from the claim and sold for qualifying 
purposes. The value of this material on the claim according to the current lease 
is 10 cents a ton or approximately 13.4 cents a yard. Mr. Barrows made a 
living during the three years preceeding [sic] 1956 by his labor and his service 
of delivering material from the claim as well as other materials. But this labor 
and service had a value greatly in excess of the value of the material. The actual 
value of the material in place sold from the claim each year prior to 1956 
was less than half the value of the $100 annual assessment work. Mr. Barrows 
could have produced more material but there was no evidence that he could have 
disposed of it during the three critical years. Although the total market for 
sand and gravel was substantial, it was being supplied from other sources. 
Thus the contestees failed to establish by clear and unequivocal evidence that 
there was sufficient market for the sand and gravel on the claim for it to be a 
valuable deposit. 

In appealing to the Director, Bureau of Land Management, from 
the hearing examiner’s decision, appellants contended, in substance, 
that (1) the hearing examiner erred in holding that the use of sand 
and gravel as fill material was not a qualifying purpose; (2) although 
the evidence might support a finding that the material on the claim 
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is a common 1 variety under departmental interpr etation, 1 no agreement 
to that effect was made by the contestees, and, under the decision of 
the. United States Court of Appeals for the Ninth Circuit in Coleman 

v. United States, 363 F.2d 190 (9th Cir. 1966), the material-is not a 
common variety ; (3) there was an extensive market for sand and gravel 
in 1953 to 1955, and, although a.small operator, Barrows was in the sand 
and gravel business; and (4) the fact that the market was there and 
that the prospect or expectation of success in developing a paying 
mine was reasonable is demonstrated by the developments of succeed- 
ing years. In a supplemental letter written after the decision of the 
Court of Appeals in the Coleman case was reversed by the Supreme 
Court in United States v. Coleman, 390 US. 599 (1968), appellants 
argued that the “marketability test,” recognized by the Court in that 
case was a proper standard, had not been published in the Federal 
Register and should not, therefore, be applied in this case. 

The Office of Appeals and Hearings agreed with the hearing ex- 
miner that the material on appellants’ claim is a common variety of — 
sand and gravel and that use of the material for filling purposes is 
not a basis for the validation of a mining claim. It found, however, 
that the royalty provided for in a lease entered into several years 
after 1955, which the hearing examiner accepted as the value-of the 
sand and-gravel in place, had no relevancy in determining the validity 
of the claim,:and it modified the hearing examiner’s decision to the 
extent of eliminating the royalty payments as a factor to be consid- 
ered. The Office of Appeals and Hearings found the testimony of 
Barrows to be “so vague, confusing and inconclusive that it is impos- 
sible for anyone to arrive at an accurate finding, let alone even a guess, 
as to the amount of material he had sold.” Rejecting appellants’ . 
argument that the validity of the claim was established by the pros- 
pects for development of a profitable mine in 1955, the Office of Ap- 
peals and Hearings found that “a thorough reading” of the Depart- 
ment’s. decision in United States v. Alfred Coleman, A-28557 
(March 27, 1962), a decision which was ultimately sustained by the 
Supreme Court i in. United States v. Coleman, supra, “will reveal that 
it intended that actual sales at a profit from a particular.claim or 
claims must be demonstrated.” Such a showing, it concluded, had not 
been made: The Office of. Appeals and Hearings also found appellants’ 
contention that the “marketability rule” must be published in. the 
Federal Register to be without merit, and it denied a request for oral 
argument, finding no reason to believe that oral argument would be 
of any particular usefulness. 

- In appealing to the Secretary, peilinns argue, In essence, that: 

(1) The contestant presented no technical or other evidence of the 
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nature or value of the mineral on the claim, of the market or of the 
absence of economic profitability in an operation of the deposit; 

(2) The marketability test applied by the Director is not the one 
approved by the Supreme Court in the Coleman case, and a showing 
that minerals-can. be sold, not that they have been sold, is all that is 
required ; 

(8) The hearing examiner’s findings clearly show that a prudent 
man would have been justified in the further expenditure of his labor 
and means, with a reasonable prospect of success, in developing a valu- 
‘able mine and that appellants had, in fact, mined and marketed sand 
and gravel at a profit; and 

(4) The addition of Lonergan’s name as a. contestee was not author- 
ized, and the complaint and all proceedings should be corrected or the 
matter dismissed for failure to name all interested parties in’ the 
complaint. a 
Appellants also renew their contention that the “marketability rule,” 
although approved by the Supreme Court, is not effective until pin 
_ lished in the Federal Register. 

Appellants do not appear in their present appeal to continue in their 
objection to the hearing examiner’s finding that the material found 
on their mining claim is a common variety of sand and gravel, and the 
evidence of record fully sustains that finding for reasons set “forth at 
Jength in the decision of the Office of Appeals and Hearings. — 

Turning then to the charge of error in the designation of Lonergan 
‘ag a contestee, it appears that Lonergan has a record interest in ‘the 

claim, acquired, apparently, after the , filing of the contest complaint. 
At the hearing it was agreed that Lonergan, and others for whom he 
held an interest in the claim, would be bound by the decision in the 
case without the necessity of any amendments of the pleadings 
. (Tr. 5-6). 

Appellants do not deny that it would have been proper to amend the 
complaint at the time of the hearing to include Lonergan as a con- 
testee. Nor do they charge that the rights of Lonergan, or of any other 
party, were In any way impaired by the procedure that was followed, 
including the naming of Lonergan as a contestee in the decisions now 
on appeal. Indeed, appellants’ objection appears to be based entirely 
upon form, without regard to substance. Nevertheless, the designation 
of Lonergan as a contestee does appear to be inconsistent with the 
agreement reached at the hearing, as would be the dismissal of the 
complaint for failure to name Lonergan as a party in interest, which 
appellants now seek. In the absence of any perceptible detriment to any 
party, the title of the proceeding is, therefore, moaified to reflect the 
understanding reached at the hearing. 

Appellants’ contention that the so-called “marketability test,” 
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‘approved by the Supreme Court in the Coleman case, supra, must be 
‘published. in the Federal Register as a rule, regulation, statement of 
general policy or interpretation of general applicability. clearly has 
no merit. The Department has for many years applied the test of 
marketability in determining whether ‘or not various materials con- 
stituted “valuable mineral deposits” within the meaning of the mining 
laws. See, ¢.g., Layman et al, v. Ells, 52 L.D. 714 (1929), and author- 
ities cited. In approving the test employed by the Department in the 
Coleman case, the Court found, in essence, that that test was an in- 
herent part of the “prudent man test” which has been employed since 
1894, observing that the obvious intent of the law was “to reward and 
encourage the discovery of minerals that are valuable in an economic 
sense” and that minerals “which no prudent man will extract because 
there isno demand for them at a price higher than the costs of extrac- 
tion and transportation are hardly economically valuable.” Appel- 
lants’ attempt to convert this recognized standard into a new sub- 
stantive rule or statement of policy is simply unfounded.® 

The more important question is whether the test of marketability |. 
employed. by the Bureau inthis case is the same as that which has 
received judicial approval. The Office of Appeals and Hearings ap- 
pears to have held, as appellants charge, that a discovery can be demon’ 
strated in this case only by showing that minerals were extracted and 
sold at a profit prior to July 28, 1955. After stating, on page 6 of its 
decision that “the Department has consistently held, and with judi- 
cial approval, that, in order to satisfy the requirement for discovery 
on a mining claim located for common varieties of sand and gravel 
prior to July 23, 1955, it must be shown that the materials could have 
‘been extracted, removed and marketed at a profit before that date,” 
the Office of Appeals and Hearings found, on page 8, that the Depart- 
ment “intended that actual sales at a profit from a particular claim or 
claims must be demonstrated.” [Italics added.] i 

“While the first part of the Bureau’s statement of the law is in accord 
with a long line of departmental decisions, the conclusion is not. The 
Department has, in fact, repeatedly stated that it “has never held that 
proof that minerals from a mining claim have actually been sold is 
an indispensable element in establishing their marketability.” See, 
e.g., United States v. Alfred N. Verrue, 75 I.D, 300 (1968) ;* United 


5 Moreover, contestant has pointed out that the same argument, 4.¢., that the market- 
ability rule must: be published in-the Federal Register-to become effective, was made in 
Coleman's petition for rehearing before the Supreme Court. The Court denied the petition 
summarily. Appellants attempt to explain away the Court’s action on the ground that. the 
point was raised.‘‘a little late.” Another explanation 4 is that the Court did not consider-the 
point to have any merit. 

6 The Department’s decision in the Verrue case has been challenged in an action entitled 
Alfred N. Verrue v. United States of America et al., Civil No. 6898 Phx., in the United 
States District Court for. the District of Arizona. 
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States v. W. S. Pekovich, A-380868 (September 27, 1968); United 
States v. Warren EF. Wurts and James F. Harmon, 16 I.D. 6 (1969). 
It has, however, recognized the difficulty of proving marketability. 
without showing any sales, pointing out in numerous cases that, while 
the fact that no sale had been made at the critical time is not controlling 
in itself, the fact that nothing is done toward the development of a 
claim after its location may raise a presumption that the market value 
of the minerals found therein was not sufficient to justify the expendi- 
ture required to extract and market them. See United States v. Hverett 
Foster et at., 65 LD. 1 (1958), affirmed in Foster v. Seaton, 271 F. 2d 
836 (D.C. Cir. 1959) ; United States v. Alfred N. Verrue, supra. 

' The Department has also held that the sale of minor quantities of 
material at a profit, or the disposal of substantial quantities at no 
profit, does not demonstrate the existence of a market for the material 
found ona particular mining claim which would induce a man of 
ordinary prudence to expend his means in an attempt to develop a 
valuable mine on that claim. See United States v. Alfred Coleman, 
supra; United States v. Joe H. York and Jemina York, A-28806 
(August 16, 1962) ; United States v. William M. Hinde et al., A-80634 
(July 9, 1968) ; United States v. John OC. Chapman et al., A-80581 
(July 16, 1968) ; "United States v. Alfred N. Verrue, supra. Moreover, 
as the hearing examiner and the Office of Appeals and Hearings have 
already pointed out, material suitable only for fill purposes or for: 
road base or for comparable uses has never been locatable under the 
mining laws, and, even if the material is suitable for other purposes, 
the sale of material for the uses just enumerated cannot be considered 
in determining its marketability. See United States v. William M. 
Hinde et al., supra, and cases cited. 

In light of the foregoing criteria, then, what does the evidence of 
record show as to the marketability of sand and gravel from the Grout 
Creek Gravel Pit claim on July 23, 1955? 

Barrows testified that since 1960 a large commercial sand and gravel 
plant has been in operation on the claim under lease (Tr. 176-177 ); 
and the marketability of the material on the claim at the time of the 
hearing for uses which would have been qualifying i in 1955 has not been 
questioned. 

The evidence presented on behalf of the Government was directed 
solely toward showing that the sales of material from the claim prior 
to July 23, 1955, ware insufficient to demonstrate the existence of a 
market. Warren Smithson, Jr., a licensed contractor engaged in the 
business of excavating, grading and paving, testified that he located the 
3 ane cheman decision has’ been challenged in an action entitled John d. ‘Chapman et at. 


. United States of America, Civil No. 69-12 in the United States District Court for the: 
District of Arizona, | y ae a ; 
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Lucky Strike mining claim in the same areas as appellants’ claim in 
August 1950, that he abandoned the claim after about 3 years, and 
that, when dontacted by Barrows, he did not object to Barrows’ locat- 
ing a claim in the same area as long as he (Smithson) could remove 

material from the claim without charge if he so desired (Tr. 29-32). 
He stated that he removed a “ ‘small quantity’, possibly, not in excess 
of a couple of hundred, yards over a period of two or three years after 
that,” most of which was used for common fill (Tr. 32-33). Three other 
witnesses for the Government, nearby residents in the area of the claim, 
testified generally of their failure to observe activity on the claim 
during the period from 1953 to 1955 or evidence of the removal, of 
more than minor quantities of material from the claim. Although they 
did not observe the claim every hour every day, their aggregate periods 
of observations were so great than any substantial removals of mate- 
rial would have been noticed by one or more of them.® 

Cecil Burton, a witness for the mining claimants, testified that he 
had resided at Big Bear Lake for 20 years, that he: had been in the 
ready-mix concrete business there for 15 years, and that he had been 
in the sand and gravel and excavating, grading and paving business 
since his first year in the area (Tr. 112-113). He stated that during the 
1953-1955 period he had about 90 percent of the sand and gravel busi- 
ness in the Big Bear Lake area (of which part 80 to 90 percent was 
devoted to ready-mix), with the remaining 10 percent going to ap- 
pellants, to Werner Wirz, another Big Bear Lake resident, and to Tri- 
City Rock Company of Redlands and Fourth Street Rock Crusher of 
San Bernardino (Tr. 120-123) .° Burton stated that during that period 
he obtained material from a pit on Holcomb Creek, 4 miles from his 
processing plant in Fawnskin, that, prior to opening the Holeomb 
Creek pit, he obtained material from Grout Creek, although not from 
the site of appellants’ claim, approximately one-half mile from his 
plant, but that after he opened the Holcomb Creek pit he took no more 
material from Grout Creek, the Holcomb Creek material being, in his 
opinion, superior (Tr, 116-117, 129, 182-134). He also stated that he 
had never purchased any material from Barrows, although he believed 


‘Thus Viggo B. Pedersen, operator of a sawmill less than half a mile from the claim, 
dug at least 4 large pits (300-400 cubic yards in size) on the claim from 1949 or 1950. to 
1956 to dump sawdust. He was on the claim “several times a day” or “several times a day 
over a weekend,” “several hundred” times since July 25, 1953 (Tr. 38-39, 41-42,. 48, 50, 
54). He saw no evidence of removal of materials from the claim (Tr. 40), no evidence of: 
any quantity of sand removed in 1953, 1954, and 1955 (Tr. 43) although it was possible 
“some” might have been removed (Tr. 54). ; i 

® Burton estimated annual. sand and gravel. production in the area at that time to be 
150,000 yards. It is not entirely clear from his testimony whether the 150,000. yards 
represented total production or Burton’s share of. the iecains Kees Tr. 122), although the 
hearing examiner found the former to be the case. } 
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that Barrows had offered to sell him some (Tr. 136-187). At the time of 
the hearing he was obtaining sand and gravel from San Dernarding; 37 
miles from his plant (Tr. 140). 

Werner Wirz testified on behalf of the contestees that he was 
in the business of selling building rocks, that from 1953 to 1955 he 
“sold sand and. a little rock, fill dirt,” that in 1951 and 1952 his source 
of supply was Grout Creek, and that in 1958 he got about 150 yards of 
material from Grout Creek, after which time he hauled material from 
Boulder Bay and North Bay (Tr. 148-144, 147-148). Wirz did not 
indicate that he ever purchased sand and gravel from appellants or 
that he took material from their claim. He was, according to his testi- 
mony, in competition with appellants (‘Tr. 146-147). 

None of the testimony considered up to now purports to state in 
dollars and cents or yardage or tonnage what material contestees re- 
. moved and sold from the claim prior to July 23, 1955. The only 
evidence on this score is the testimony of Barrows‘himself. But after 
considering it, we agree with the finding of the Office of Appeals and 
Hearings that “Barrows? testimony was so vague, confusing and in- 
conclusive that it is impossible for anyone to arrive at an accurate 
finding.” . 

Barrows testified that he once had records of sales but that they were 
burned up. He did have quarterly States sales tax returns for the 
period from April 1, 1953, to July 1, 1955, from which he attempted 
to reconstruct his sales from the claim (Tr. 163, 167). The tax re- 
turns show total sales of $3,556.50 for the 2-year period from July 1, 
1958, to July 1, 1955, breaking down into sales of $2,080 for the first 
year and $1,476.50 for the second year (Ex. H-2 to H-9). This much 
is clear. Beyond this the significance of the figures as they relate to 
production and sales from the claim and costs and profits is uncertain 
and unclear. 

In the first place, the revenues include receipts not only from the 
sale of sand and gravel from the claim but also sales of stone from other 
claims and sales of firewood. Barrows said his sales of stone and sales 
of sand and gravel were about equa] but he could not say whether they 
were equal in money or in quantity. Since he sold the sand and gravel 
for $5 per yard delivered and the stone for $15 per yard, it would mean 
attributing one-half of the receipts to the sand and gravel sales (if the 
sales were equal on.a money basis) or one-fourth (if the sales were equal 
on a quantity basis) (Tr. 164, 170-171, 189, 193-195). Barrows was 
inclined to think he sold more stone dollar-wise (Tr. 195) but then 
said that $900 or $960 seemed to be the correct figure for sand and 
gravel sales out of $1, 812.50 total sales for three quarters of 1953 
(Tr. 198). 

As for the sales of wood, Burrows was again completely uncertain 
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as to how much he sold. He indicated that it was possible, although he 
did not remember, that he may have purchased and sold 30 cords 
of firewood in 1953 at a price of $25 per cord and that his sales tax 
returns could have included $750 for these sales (Tr. 198-200) .% 
He then said, inconsistently; that he sold around 10 cords in 1953 (Tr. 
201). But again he said he sold sand and gravel during the summer 
months and whenever there was building, that “very likely” he sold 

“very little” sand and gravel i in the first quarter of 1954, that usually in 
the first and fourth quarters of a year, unless it was an open winter, 
there was very little building (Tr. 168, 172, 178). His sales tax returns 
showed sales of $690. 50 for the fourth quarter of 19538, $97.50 and 
$488 for the first and fourth quarters of 1954, and no sales’ for the 
first quarter of 1955 (Bx. H-3, H~4, H-7, H-8). These sales totalled 
$1,276 so itis entirely possible that hs sold as much as $750 in wood. 

‘If we deduct: $750 from. Barrows’ total sales of $3,556.50 for the 

2-year period, July 1,. 1958, to July 1, 1955, we have $2,806.50 left 
for both the stone and the sand gravel sales, As we. have noted the 
sand and gravel sales could range from. one-fourth of that amount 
($7 01.62) to one-half ($1,408.25) or from $350.81 to $701.62 per year. 

‘Now these amounts would represent gross receipts. How much would 
be profit is shrouded in uncertainty. Barrows testified that he sold 
his material for $5 per yard delivered and for. 75 cents per yard at 
the claim to those who would do their own loading (Tr. 157), He did. 
not say what percentage of his sales was in each category except to 
indicate that. his sales tax returns were of delivered material (Tr. 
169) 1 This is the first uncertain factor. With respect to the delivered 
material, Barrows said that he could hand-shovel 3 yards into his 
truck “in considerably under a half hour” and that, with his labor 
worth:$1.50 per hour, he considered that “it cost me around 40 cents a 
yard to produce and deliver the material” (Tr. 158). He said a great 
deal of deliveries involved 10 miles of transportation so he could not 
conceive that it ever cost him more than $1.50 per yard to load and de- 
liver, including gas.and oil, tires, batteries, insurance, and maintenance 
(Tr. 158). Barrows estimated his profit at $4 a yard, not under $3.50 
even on longer hauls, at 3.yards per load (Tr. 182). 

We samnot accept these statements as being fully credible, par- 
ticularly the estimate of 40.cents per yard to load and deliver. This 
estimate followed Barrows’ statement that he could load 8 yards “in 
considerably under: a half noun i Bau he said that it took him about 





40 The anueriot gives the total gales} price as 1. 50, agniek | is obviously. in "error. (Tr, 
199, 200). : 
«42 We cannot read this. statement as indicating ‘that Barrows did not Bae ae his sales at 
the claim. : 2 : ‘ 
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40 minutes to load 8 yards but that he could not keep it up all day 
(Tr. 181, 206-207). He had no idea how long it would take someone 
else to load (Tr. 206-207). Barrows said his truck was not a dump 
truck; he had to shovel the material off (Tr. 159). Even if he could 
anleada in half the time, an hour would be required just to load and 
unload, so his labor cost would be at least $1.50 per hour for 3 yards 
or 50 cents per yard.'? Now as to trucking costs, Barrows made no 
mention of his labor cost for driving time. It is not clear either that 
he included depreciation of his truck. Finally, his cost figures of 40 
cents to $1.50 per yard were apparently based on a full load of 3 yards. 
He did not say whether he sold only on a full load basis or, if not, 
how many sales were of less than 3 yards, increasing the cost per yard. 

Burton, the dominant operator in the area, testified that it cost him 
50 cents a yard to load and deliver pit run material at his Holcomb 
Creek property (Tr. 125).** He used a power shovel, skiploader, and 
dump truck, having abandoned the use of hand shovels because it was 
too hard and expensive (Tr. 130, 181). It seems unlikely that Barrows, 
with his far smaller operation, could match Burton in costs. 

We are therefore not convinced that, with all costs properly figured, 
Barrows’ estimate of even a $3.50 profit per yard would stand up. Even 
if we were to accept it and if we assume his annual gross sales ran 
from $350.81 to $701.62 per year and were of delivered material at 
$5 per yard, his annual profit would range from $245 to $490 per 
year. * This would include profit from the sale of material as fill 
(Tr. 175) .7 

We do not believe a profit of as low as $245 per year would satisfy 
the prudent man test of discovery. It might be argued that Barrows’ 
claim satisfied the marketability rule in a narrow sense in that ma- 
terial was sold from it at a profit. But this would be true if Barrows - 
had sold only one truckload (3 yards) of sand and gravel per year 


2 Yor this reason alone we cannot accept appellants’ findings of fact (7) (8) and (12), 
agreed to by the hearing examiner, which accept the 40 cents cost figure and use it in 
computing profit ranging from $4.60 to $3.50. 

18 Later he seemed to indicate this was the cost only for loading, not delivery (Tr. 139). 

4 Annual sales of $350.81 at $5 per yard would mean sales of 70 yards; sales of. $701.62 
would mean sales of 140 yards. Barrows made estimates of sales of 226.9 yards in 1953 (Tr. 
169, 189, 190, 191, 200), 451 yards in 1954 (Tr. 175, 202), and 145 yards in 1955 prior 
to July 23, 1955, a total of 822.9. yards (Tr. 175, 176). (There are discrepancies in some of 
the figures but these seem to be the more accurate from the testimony). We place no 
credence in these estimates because Barrows was completely unable te explain how he 
arrived at them (Tr. 189-192). We also find little basis for the hearing examiner’s gener- 
ous assumption that Barrows sold 600 yards in 1953-1955. Even if Barrows’ entire sales of 
$3,556.50 represented sales of sand and gravel at $5 per yard, the total amount sold would 
be 711.30 yards. But less than half of the sales were of sand and gravel so we cannot accept 
the examiner’s finding. 

16 We have disregarded the taking by the State of California of 900 yards fromthe claim 
for oil mix, Barrows sdid that in exchange the- State left piles of rock for him to use, but 
there is no evidence as to the quantity or value of the rock which apparently came from 
the claim and was set aside by the State. Thus its only value appeared: to result from: the 
State's separating it from the sand (Tr. 161-162). 
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at a profit of $10.50. It would be ridiculous to say this would have 
met the test. of discovery. ‘We have. pointed out recently that the 
prudent man rule is the ultimate test of discovery, that the market- 
ability test is but a refinement of it, and that although a claim may 
literally or technically satisfy the marketability test if it returns.a 
minimal profit this will not satisfy the prudent man test if a prudent 
man. would not invest his labor and means for such small profit. United 
_ States v. Frank and Wanita Melluzzo et al., 76 I.D. 181, 192 (1969). 

It is well-established that the prudent man rule is an objective test, 
not a subjective one. That is, the test is not whether the particular 
mining claimant is willing to invest his time and money in the hope 
of developing a valuable mine but whether a person of ordinary 
prudence would be justified in doing so. Chrisman v. Miller, 197 U.S. 
818, 822 (1905). The question we have is whether, in view of the facts 
developed, a person of ordinary prudence would have been justified, 
on July 23, 1955, in investing his labor and means in developing the 
sand and gravel on appellants’ claim with a reasonable prospect of 
success in developing a valuable mining operation. 

We believe that the answer is no. We find it hard to believe that a 
prudent person would even have been willing to invest in a truck for 
the meager returns that. Barrows derived. Barrows presumably al- 
ready had the truck and could write off a substantial part of its capital 
cost on his stone and wood business. It appears too that he may have 
been selling his labor cheaply. Burton, as we have noted, gave up hand 
shoveling because it was too hard and expensive. Barrows did not 
know how long it would take someone else to hand load his truck and 
therefore whether his own labor cost of $1 per 3-yard load (40 minutes 
at $1.50 per hour) was a realistic cost. 

In addition to these factors and in support of a. finding that there 
was not a sufficient market for material from appellants’ claim during 
the critical period to justify the development of a mining operation, 
we find the following: 

(1) The testimony of Smithson that he was willing to abandon his 
claim in 1953 in return for assurance of the continuing right to remove 
such material as he needed without charge; and 

(2) The testimony of Burton, who apparently had a near monopoly 
.on.the sand and gravel business in the area at that time, that he went 
4 miles from his plant in. Fawnskin to obtain sand and gravel from 
* Holcomb Creek in preference to taking it aoe Grout Creak, one-half 
mile from his plant. 

Evidence that the amount of money spent in construction work of 
all kinds in ‘the: Big’ Bear Lake-Fawnskin area increased. approxi- 
mately 5. tines between 1955 and 1964, from $1,000,000 to something 
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more than $5,000,000 (Ex. D), that Burton, at the time of the hearing, 
had moved his rock plant.from Fawnskin to Big Bear Lake and was, 
at that time obtaining sand and gravel for his operations from San 
Bernardino (Tr. 183, 188-140), and that Wirz had exhausted his 
source of material on Boulder Bay two years before the hearing (Tr. 
144, 148, 151-152) suggests changes in conditions after 1955 which 
could have substantially altered: the market for material ‘from ap- 
pellants’ claim: The fact, of course, is that the present large scale 
operations on the claim did not commence until 1960, five years Beer 
the critical date of July 23, 1955. one 

It may be argued that our conclusions are based on an sbeitaie down- 
grading of Barrows’ testimony, that we are Imposing on a small opera- 
tor an obligation of maintaining records’ and ‘proof which: is: far 
beyond that to be expected from a small businessman. It has long 
~ been held, however, that a mining claimant, once the Government has © 
established a prima facie case, has the burden of showing by a pre- 
ponderance of the evidence that-his claim is valid. Foster v. Seaton, 
supra. In that case, which also involved the validity of sand and gravel 
claims, the court stated: expressly ‘that; if the-rule were otherwise, 
anyone could enter on the public domain and ultimately obtain title 
unless the Government undertook the affirmative burden‘ of pointing 
- out that no valuable deposit existed. The court stated that it did not 
think that the Congress intended to place this burden on the Secretary. 
A mining claimant cannot meet this burden by failing to keep ade- 
‘quate records or other means of proof. Or, if he has kept such:records, 
he cannot be relieved of his burden if his records are lost or destroyed 
and he has only infirm or inconsistent recollection to substitute. As the 
court indicated in Foster v. Seaton, he cannot expect the validity of: his 
claim to be established by his default. 

Our conclusion from the entire record is that an increased aGiaad 
in the area of the claim for sand and gravel, coupled. with the deple- 
tion of better quality reserves, resulted after 1955 in a market for 
material from appellants’ lain that did not exist in 1955 and that, 
although some use of the material and some sales were made prior to 
July 23, 1955, the material did not, at that time, constitute a “valuable 
mineral deposit” within the meaning of the mining law. Accordingly, 
we agree with the conclusion of the hearmmg examiner and. of the 
Office of Appeals and Hearings that a paecovery. prior to Z uy 23, 1955, 
has not been shown. 

Therefore, pursuant to the authority delegated to the Solicitor - 
the Secretary of the Interior (210 DM 2.2A (4) (a); 24 F.R. 1348), © 
the decision appealed from is affirmed for the reasons stated herein. 


Ernest F’, Hom, 
Assistant Solicitor. - 
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DISPOSITION OF PROCEEDS FROM ROYALTIES, BONUSES, AND 
OTHER REVENUES DERIVED FROM MINERAL DEPOSITS UNDER- . 
LYING LANDS. PURCHASED IN OKLAHOMA FOR THE CHOCTAW 
TRIBE UNDER AUTHORITY OF THE ACT OF J UNE 26, 1936, cA. 831, 
49 STAT. 1967* 


Indian Reorganization Act—Act of June 18,.19384—Act of June 26, 1936— 
Indian: Lands: Sub-surface Estates—Indian Lands: Tribal Lands— 
Indian Tribes: Fiscal and Financial Affairs — 


The proviso clause of section 7 of the act. of June 26, 1936, ch. 831, 49. Stat. 
1967 (which requires that proceeds from mineral deposits underlying lands 
purchased with funds appropriated pursuant thereto be credited: ‘to a -spe-_ 
cial revenue account for use in acquiring lands for and making loans to 
Indians in Oklahoma), is applicable only to proceeds from mineral deposits 
underlying lands for which the consideration was derived from such appro- 
priated funds; accordingly, lands acquired by. gift or Pha with tribal 
funds are not subject to that proviso. 

To the extent that offsets, which were claimed by the United States for i 
sums paid to or on behalf of the Choctaw Nation as reflected by a stipulation 

_ approved by the Indian Claims Commission in Docket No. 16 on July: 14, . 
1950, represented funds used to acquire trust title to parcels of land for the _ 
Choctaw Tribe pursuant to the acts of June 13, 1934, ch. 576, 48 Stat. 984, and 
of June’ 26, 1936, ch. 831, 49 Stat. 1967, the proceeds from mineral deposits 
underlying said parcels, arising from exploitation of such lands for minerals 
on and after July 14, 1950, have been since that date and now are properly 

’ creditable to the tribe instead of the special revenue account established, 

_ pursuant to section 7 of said 1936 act, for use in acquiring lands for, and mak- 

' ing loans to, Indians in Oklahoma: 


Indian Reorganization Act—Act of June 18, 1934—<Act of June 26, 1936— 
Act of August 25, 1959—Indian Lands: Sub-surface Estates—Indian 
Lands: Tribal Lands—Indian Tribes: Fiscal and Financial Affairs— 
Indians: Termination of Status : 

To the extent that the proviso clause of section 7 of the act of June 26, 
1936, ch. 831, 49 Stat. 1967 (which requires that proceeds from mineral 
deposits underlying lands purchased with funds ‘appropriated pursuant 
thereto be credited to a special revenue account for use in acquiring lands 

. for and making loans to Indians in Oklahoma), was, on the date of enact- 
ment of the act of August 25, 1959, Public Law No. 86-192, 73 Stat. 420 (Choc- 
taw Termination Act), applicable to proceeds from such parcels theretofore 
purchased in trust for the Choctaw Tribe, said proviso remained applicable - 
thereto upon enactment of the latter statute, inasmuch as the purpose of the 


- *Not in Chronological Order. ; : 
‘ 76 ILD. No. 12 
373—-5384—70——_1. 
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latter statute. was to aisontinns earlier Setatary gGihorieation to. acquire 
additional parcels of land for the Choctaw Tribe and its members, put did 
not have the effect of altering the Status of lands theretofore acquired under 
such PULRORIEY, 


M-ge7ar October 81, 1969 


TO: Arma Dumoror, Bakisaw Or oer Areata, Musxoam. 


SUBJECT: Disrosrr10n Or Procexps Frost Roraurizs, _Bonuses, 
Anp Otuer Revenves Dertvep From Minerat Deros- 
-ivs Unpernyine Lanps Purcuasep In OxnaHoma For. 
Tum Cuocraw Triez. Unner Avurnortty Or.:Tue. Acr 
Or June 26, 1936, cx. 831,49 Srat. 1967.. 


This responds t to your requests for advice concerning the above sub- 
ject. The first section of the Act of June 26, 1986, supra aac 
referred to. as the 1936 Act): provides:. 

“That the Secretary of the Interior ‘is hereby authorized, in his discretion, to 
acquire *'* * lands * * *, Title to all lands so acquired shall be taken: in the 
name of the United’ States, in. trust for the we ** ® for whose benefit such. ° 
land is so acquired * * *, 

Section 7 of this act further provides: : 

All funds appropriated under. the several grants of authority contained in the 
Act.of June 18, 1934 (48 Stat. 984), are hereby made available for use under the 
provisions of this Act, and- Oklahoma Indians. shall be accorded and. allocated a | 
fair and just share of any. and.all funds hereafter appropriated under.the auth- 
orization herein set forth: Provided, That any royalties, bonuses, or other, rev- 

enues. derived from mineral deposits underlying lands: purchased in Oklahoma 
under the authority granted by this Act * * * shall be deposited in the Treasury 
of the United States, and. such revenues are hereby made available. for expendi- 
ture by the Secretary * * * for acquisition of lands.and for loans to.Indians. in 
Oklahoma as authorized by this Act and by the Act of June 18; 1984 (48 Stat. 
948). [Italics supplied] 
Funds appropriated pursuant to the statutes cited above ¥ were used 
to purchase various parcels of land in Oklahoma, which were convey- 
ed to the United States in trust for the Choctaw Tribe. Royalties, bo- 
nuses, and other revenues derived from mineral deposits underlying 
some of these lands have been collected by the Bureau of Indian 
Affairs. Such revenues as originally accrued from such sources have 
properly been credited to the special revenue account in the Treasury 
' of the United States, as authorized by the quoted section 7 of the 1936 
Act, for use in acquiring lands for, and making loans to, Indians in 
Oklahoma. However, you. question the legality of thus crediting rev- — 
enues which accrued after the date of enactment of the act of Au- 
gust 25, 1959, P. L. No. 86-192, 73 Stat. 420, as amended. (hereinafter 
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referred to as the Choctaw Termination Act). The response to your 
specific question will be furnished herein after consideration has been 
given to the effect, on the disposition of funds derived from such 
sources, of certain intervening litigation between the Choctaw. Tribe 
and the United States, which was not mentioned in your requests but 
became final before enactment of the Choctaw Termination Act, supra. 

It should be noted at the outset that the proviso of section 7 of the 
1936, Act-is applicable only to the proceeds from mineral deposits for 
which the consideration was derived from funds appropriated pur- . 
~ suant to the statutes.cited above. Accordingly, lands acquired by gift 
or purchased with tribal funds would not be subject to that proviso. 
‘This conclusion is in accord with the following views expressed in a 
memorandum of April 23, 1941, written for the Solicitor by W. H. 
Flanery to the Assistant Secretary, who approved the memorandum 
on. April 25, 1941, and referred it to’ the Comaisioner of Indian, 
Affairs: 


The wording of the proviso indicates that the minerals Meidenine “lands -pur- 
chased in Oklahoma under the authority granted by this, Act” belong to the 
United States and not to the group or individual for which the land is purchased. 
That this is indeed the purpose of the proviso is shown in the hearings held before 
the House Committee on Indian Affairs on this act; which was'S. 2047. During’. 
the hearings held on April 6, 1936, Representative Sam C. Massingale of Okla- 
homa pointed out that the bill, as then worded, would result in giving the exclu- 
sive benefit of minerals found in the subsoil of land purchased under the act to 
the individual or group for which the land was purchased. He considered that 
an unjust advantage for those tribes of Indians who were located in the richer 
parts of Oklahoma ag against those tribes who live in districts where there is 
no.oil or other mineral wealth. The Committee thereupon amended the bill at its 
next meeting on April 8, 19386, so as to insert the proviso to section 7 as it now . 
stands. The purpose of this proviso thus is that mineral wealth found on lands 
purchased in order to give Indian groups or individuals the use of more agricul- 
tural or grazing land should be used for the benefit of all Oklahoma Indians. 

It would appear from this origin. of the proviso that it is meant to cover only 
lands purchased. with “funds appropriated under the several grants of authority 
contained in the Act of June 18, 1934,” and “made available for use under the 
provisions of this Act.” This language, which is drawn from the first part of 
Section 7, also would appear to point. to the interpretation that the proviso is 
intended only to see to it that funds of the United States used in the purchase Ean 
of lands for certain Indians do not unduly enrich these Indians to the exclusion 
of other Oklahoma Indians. On the other. hand, it may be fairly assumed that 
mineral wealth found on lands.acquired by the United States in trust for Indian 
individuals or groups, either by gift or by purchase with funds belonging to the 
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Indians for which ‘phese lands are being purchased, should ‘belong exclusively - 
to those Indians for whom the United States holds such lands in trust. Under 
this view; which I ‘think is correct,’ the mineral rights in the lands involved in 
the instant case belong to the minor children * * * for whom the United States 
acquired the land by gift under authority of the Oklahoma Indian Welfare Act. 

It is our understanding that in Docket No. 16 before the Indian 
Claims Commission, an award was made to the Choctaw Nation in 
- 1950, based on the following computation : 


Value in 1866 of interests of the Choctaw and Chicka- 
saw Nations in certain lands ceded under treaty of 


CAEN OB ASC ca rere ee $4, 499, 551. 00 
“ Less value of an undivided one-fourth interest there- . 
in to which the Chickasaw Nation was entitled__.-.- . 1,124, 888. 00: 


' Value of the remaining undivided three-fourths 
interest therein to which the Choctaw. Nation 


was entitled -_-_--=---2_- 1-2 e---_-ie 8,874, 663. 00 
‘Less sums previously paid to the Choctaw Nation a 
for its interest therein____...__-__-.-.-----_--L-. 437, 750. 00 
Amount due the Choctaw Nation not previously paid os 
for its interest therein__/______- pees eerie ne eet _ » 2,936, 918.00 


Less compromise of offsets claimed by the United 

States for other sums paid to or on behalf of the 

‘Choctaw Nation, as reflected by a stipulation 

approved by the Indian lets Commission on es 
PNA A gm ©: ie! 1 Se ene is el a ap OE SOE Oe 349,.077. 58 
Net award to the Choctaw Nation = Judgment of 
the Indian Claims Commission filed on July ‘14, 

ODO cc 8 a he Oe di ba 2, B87, 835. 47 


‘Although we do not have detailed information concerning the 
items included in the aforementioned offsets claimed by the United — 
States, it is quite probable that among the items included therein were 
‘sums expended for the purchase of some, or possibly all, of the various 
‘parcels of land held by the United States in trust for the Choctaw 
Tribe. To the extent that such items represented funds used to acquire 
such parcels of land, the proceeds from mineral deposits underlying 
said parcels, arising from exploitation of such lands for minerals on 
and after July 14,1950, have been since that date and are now properly 


creditable to the tribe instead of the special revenue account estab- a 


lished pursuant to section 7 of the 1936 Act. As indicated above, this 
. Is true because the proviso of said section is applicable only to the 
extent that funds of the United States were expended and thereafter . 
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continued to be impressed with the characteristics of having beer 
derived from that source. While such lands were impressed with such 
characteristics from the date of purchase to July 14,1950, they were 
freed therefrom upon approval of the stipulated settlement of the 
claim of the United States against the tribe for reimbursement thereof. 
In effect, the parcels in this category were purchased for the tribe with 
its own funds as of July 14, 1950, from which date the proviso of said 
section was and is inapplicable to those parcels. 
In view of the foregoing, a response to your specific question would 
relate merely to those parcels of land for which the consideration paid 


was not included in the offsets claimed in the aforementioned litigation, 


either because of inadvertence or because of the fact that such parcels 
were purchased. subsequent to the filing of the claim for offsets. If _ 
any parcels are held in trust for the tribe and are not within the cate- 
gory mentioned above, it is my opinion that, for the reasons herein- 
after stated, the applicability of the proviso of section 7 of the 1936 
Act to the proceeds from the minerals underlying them has continued 
unchanged and will so continue until such time as such parcels are 


either sold or conveyed at the request of the tribe pursuant to the. . - 


Choctaw Termination Act. 

The basic purpose of the Choctaw Termination Act was to complete . 
the disposition of the affairs of the Choctaws. To accomplish this pur-_ 
pose, the first section thereof authorizes and directs the Secretary ~ 
either to sell or to convey at the request of the tribe to a-successor 
entity created on behalf of the tribe all tribal lands and interests 
therein (except for the reservation of certain mineral interests not 
pertinent to the problem here considered). This section contains no ° 
language which would indicate that the status of such lands should be 
altered until the act of sale or conveyance has been accomplished. 
The only section of this statute which might be interpreted as altering 
that status prior to sale or conveyance is section 7 thereof, which 
provides: 


The Act of June 18, 1934 (48 Stat. 984), as amended (25 U.S.C. 461), and 
the Act of June 26, 1936 (49 Stat. 1967), as amended (25 U.S.C. 501-509), shall 
not apply to the Choctaw Tribe and its members after the date of enactment of 
this Act, except that the provisions of section 1 of the Act of June 26, 1936, with 
respect to taxes on lands that are held by the United States in trust shall eon- 
tinue in effect until the trust is terminated * * *, 


tee 
AS 
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Tti is my. opinion that the purpose. of the section last quoted above was 
merely to discontinue the authorizations contained in the two earlier 
"statutes to acquire additional parcels of land for the Choctaw Tribe 
- and its members in conformity with the basic purpose of the Choctaw 
Termination: Act, and did not have the effect of altering the status of 

_ lands theretofore acquired under such authority. This section does not 
vitiate the proviso of section 7 of the 1936 Act which designates the 
uses to which mineral proceeds are to be put for so long as trust title. 
is in | the United States. 


Rayrmonp F. Sanrorp, 
Regional Solicitor, 


Approved: ° 
Raymonp C. Counter 


Deputy Solicitor. 


UNITED STATES 
| 2 Be 
| ALICE A. and CARRIE H, BOYLE 
' £A-30922 (Supp.) Decided December 2,\1969 


Mining Claims: Common Varieties of Minerals 


If a deposit of decomposed granite which is used for the same purposes’as 
other deposits of the same material which are a common variety, does 
not command a higher price in the market, it does not have a special and 
distinct value and it too is a common variety of stone not locatable under 
the mining laws after July 28, 1955. 


Mining Claims: Generally—Mining Claims: Discovery 


' The provisions of Rev. Stat. sec. 2332 do not provide an independent means of 
acquiring title to a mining claim and particularly do not dispense with 
the necessity of their being a valid discovery on the claim. 


Mining Claims: Discovery 


The requirements for discovery on a placer mining claim located for a deposit 
of a common variety of decomposed granite are not satisfied by a vague 
showing of intermittent sales of small amounts in the years from sac to 


"1066. 


' 
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; APPEAL FROM THE BUREAU. oF LAND MANAGEMENT 


on a decision dated March 26, 1969, 76 I.D. 61, the Depattinent-+ re- 
manded this case for the develo piaent of fuller. and. clearer evidence 
on the competitive prices of decomposed granite in the Phoenix area... 

The parties have each submitted a report and. stipulated that no | 
further administrative hearing need beheld to receive more evidence. 

The contestees’ submission consists of a report by Hamilton A. Hig- 
bie, a registered geologist. Higbie’s report adds little to the evidence 
presented at the hearing. After discussing the physical characteristics 
of the decomposed granite, he cites a statement of Earl Gudd, owner 


of the B & B Granite Company, who was a witness at the hearing. 


Gudd repeated his testimony that the price for landscaping granite 
varies from $1.50 to $3.50 per cubic yard, that competitors in the area 
of Apache Junction ‘received spproxunstely $1 per cubic yard: less 
for an inferior quality of granite. 

. Higbie then says that he spoke with ther unspecified dealers sell- 


_ ing landscaping granite in the area and that their prices were almost 


consistently $2 less than that obtained by B & B. B & B, he says, gets 


-. $6 per cubic yard for pit run material at Scottsdale, while its competi- 


tors were selling at prices of $3.85 to $4 per cubic yard. He also reports — 
that at Mesa the owners of Dreamland Villa paid B & B $1—$1.50 per’ 
cubic yard more than they could get other granite for, but paid the 


higher price for the superior qualities of the B & B material. He 


further states that the Farnsworth Realty and Construction Company, 
the developers of Dreamland Villa, has used B & B’s landscaping gran- 
ite exclusively for the past “seven to eight: years” due to its superior 
quality and that they purchase about $1, 000 worth of B & B granite 
‘per month. 

The contestant, in turn, ‘wibinitied a report of Charles K. Miller, a 
mining engineer. Miller ‘made a detailed study of the location of 
pits selling decomposed granite in the general-area ‘of Phoenix and 
interviewed both buyers and sellers. He found that-in the Mesa-Apache - 
Junction area the best sources of decomposed granite are the contestees’ 
claims, two pits in the Salt River Indian Reservation, about 10 miles 
northwest of contestees’ claims, and six in the Tonto National Forest, 
which lie about a half mile north of the contestees’ locations. He di- 
vided the market into five areas designated as Phoenix, Scottsdale, 
Tempe, Mesa, and Apache Junction. After consulting both sellers and 
buyers of decomposed granite, he compiled a table showing the de- 
livered prices at, which each seller sold a cubic yard of granite in each 
market area. The chart shows that, except in Phoenix, B & B, which is" 
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the lessee of contestees’ claims and sells all the materials taken from 
it, obtains no greater price for its product than any of its competitors. 
Several-firms, one operating from the Salt River Indian Reservation, 
reported selling prices substantially higher than those of B & B and © 
the other competitors. . : 
‘While Miller found price variations among the various colors of de- 
composed granite, with red and pmk.commanding a higher price than 
bronze (gold), he found, except as noted above, no differences be- 
_ tween suppliers for the same colors. The price variations from area to 
area were largely a matter of more intensive competition near the 
source of supply and the expense of haulage to the more distant area. 

As to the Phoenix area, Miller said that Pit No. 1, some 20 miles 
north of the city, is considered the best source of decomposed granite 

from the standpoint of quality and quantity. Madison Granite, which 
operates Pit No. 1, reported that it sold and delivered to Zone 1 in 
Phoenix at $3 to $3.50 per cubic yard. Other sellers gave as their selling 

_ prices amounts ranging from $2.50 for gray to $7.40 for gold and red.. 
B & Bsold for $5 to $7 per yard. 

The gold (bronze) granite is the best. volume seller in the general 
market. area and is preferred in the Phoenix, Scottsdale, and Tempe 
areas..The red is preferred in the Mesa and Apache Junction areas. 
As far as prices in Apache Junction are concerned, all 4 sellers in the 
area, including B & B, sold red, pink, and gold granite for the same. 
price, $1.50-per cubic yard. 

‘The most this evidence establishes is that some of the relatively small 
demand for red and pink decomposed granite in Phoenix is met by 
material from the Apache Junction area, but at a. price which, consid- 
ering the distance and costs of haulage in the urban area, does not dem- 
onstrate any special value for it. In the nearest market, Apache 
Junction, where competition is keen, contestees’ granite sells at the 
same price as the granite of 3. competitors. In the other marketing 
areas, also, as wé have seen, it commands no higher price than that of 
its competitors and, In some ‘instances, less. 

Miller too consulted. Gudd of B & B, which he described. as tis 
largest volume supplier-of decomposed pantie: in the Apache.Junction 
area. Gudd, he says, stated:that B & B sold granite in Phoenix for $5- 

_ $7, in Scottsdale for $3-$4, in Tempe for $3, in Mesa for $2 to $2.50, 
and in Apache Junction for $1.50. Ross Farnsworth, of Dreamland 
Villa, said his firm paid $2.50 for red and $2 for gold granite per cubic 
yard at Mesa and that they will use.about 2200 cubic yards in 1969. 
: 1 Miller commented that several suppliers said that the Reservation was. the best. red 
granite source in the area, but that the royalty it charged was. so high that it could not 


eompete with less desirable granite from other sources. The Reservation demands ed of 
52-72¢ per eubi¢c yard while the Forest Service asks 10¢, as do the contestees. 
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The nidteitnt is an for both roads and landscaping. 

The figures developed by Miller are at variance with those submitted 
’ by Higbie. We find the depth and detail of Miller’s report more con- 
vincing and accept his statements .as representing the actual conditions 
- in the market. 


-We conclude then that as a , material ied for the same purposes as 


that taken from other deposits of widespread occurrence and as one 

_ which is not sold at a higher price than other similar materials, con- 
testees’ decomposed granite has no special and distinct value and is 
a “common variety” of stone within the meaning of the act of July 23, 
1955, 30 U.S.C. sec. 611 (1964). Therefore, contestees’ claims cannot be 
found valid on the basis that the deposit found on them is an-uncom- 
mon variety of stone which is still open to location under the mining 
laws. 

The contestees, however, allege that the claims are valid for other 
reasons. Having in the-earlier decision: left these for consideration, 
pending the resolution of the issue we have just discussed, we now 
turn to them. 

_ First, the contestees contend that since they have held their dais 
as lode claims and worked them as placer-for over 16 years prior:to. 
July 23, 1955, they are entitled to a patent, pursuant to Rev. Stat. 
sec. 2382, 30 US. C. sec. 88 (1964). This section provides: 


: Where such person or association, they and their grantors, have held and | 
worked their claims for a period equal to the time prescribed by the statute of | 
limitations for mining claims of the State or Territory where the same may .be 
situated, evidence of such possession and working on the claims for such period 
shall be sufficient to establish a right to a patent thereto under this chapter, in 
the absence of any adverse claim; but nothing in this chapter shall be deemed 
to impair any lien which may have attached in any way whatever to any mining 
claim or property thereto attached prior to the issuance of a patent. 
The contestees assert that they have satisfied all the Fequecments of 
the statute. 

~ . However, if Rev. Stat. sec. 2332 is available to them, they still must 
do more than show compliance with it, for it is well established that | 
Rev. Stat. sec. 2332 does. not constitute an independent means of 
obtaining a patent to a mining claim. Most important of all, it does. 
not dispense with the necessity of a valid discovery. Cole v. alph, 
252 U.S. 286, 307 (1920) ; Susie F. Cochran et al. v. Effie V. Bonebrake 
et al., 57 LD. 105 (1940); Harry A. Schultz et-al., 61 ID. 259, 268 
(1953). Thus, until the claimants can demonstrate that there is a valid 
discovery on-each of the claims within the meaning of the mining laws 

the claims cannot be patented, 
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" The contestees asserted that the aad were valuable on cont of 
several minerals. They offered testimony. that the claims had been 
worked for gold obtained by mining and milling the decomposed 
granite, the mine dumps, and the mill tailings. But whatever the past 
history of the claims may have been, there is no evidence that the 
claims are now valuable for placer gold. Similarly the recounting of 
the past use of limestone (1914-1940) from the claims to make mortar . 
was not joined with proof that there is a present market for it or that 
the limestone is still locatable as an uncommon variety of stone (Tr. 
168; Ex. B). In the absence of proof that a mineral deposit is of pres- ~ 
- ent value, the. claim is not valuable for that mineral within the mean- | 

ing of the mining laws. Best v. Humboldt Placer Mining Co., 871 US. 
334 (1963). 
The only other mineral on the claims that could support a discovery 
is, of course, the decomposed granite. But since we have concluded 
that it is not an uncommon variety of stone, it would have to be shown 
that a discovery of the material, within the ambit of the prudent man 
rule as refined by the marketability rule, had been made prior to 
July 23, 1955. 
Before we consider that i issue, however, we turn to the contestees’ 
. second major contention, which is that their placer locations, filed in: 
. 1964 as amendments of their lode locations, related back to the original 
"lode locations made in 1939. The hearing examiner, as we noted in the 
original decision, held that the validity of the claims was to be judged 
as of the date of the location of the claims as -placers in 1964. He 
- refused to consider the placer locations to be amendments of the 1939 : 
lode locations, as amended in 1941. 

Here again the same considerations that were applicable to the dis- 
‘cussion of Rev. Stat. sec. 2332 apply. The 1939 locations, if they were 
enough to sustain mining claims, lost their validity when the gold in 
lode, or even in placer form, and the limestone were worked out. A 
location without a discovery cannot validate a mining claim. Cole vy. 
Raiph, supra, 295-296. 

Again, therefore, if the relation back of the 1964 placer locations to 
_ 1989 is to aid appellants at all, it is necessary for them to show that 

- they had made a valid discovery of the decomposed granite prior to - 
July 23, 1955. We now address ourselves to that issue.” 
' In order to satisfy the requirements of discovery, the appellants 
must show that as of July 23, 1955, the deposits from each claim could 
have been extracted, removed, and marketed at a profit. Marketability 
2This is not to be taken as an indication that we agree with appellants’ arguments con- 
cerning the effect of Rev. Stat. § 2832 or the relation back of the placer locations in 1964, 


It is not necessary to rule on their contentions since the issue to be considered is dispositive 
of the case in any event. : 
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can Be demonstrated by a favorable showing as to such fabio as 
accessibility of the deposit, bona fide in development, proximity to 
‘market, and the existence of a present demand for the material, that 
is, @ demand when the deposit, was subject to location. United S tates Vv. 
Coleman, 390 U.S. 599 (1968) ; Foster v. Seaton, 271 F. 2d $36, (D.C. 
Cir. 1959) ; United States v. Alfred N. Verrue, 75 1.D. 300 (1968) ‘ 


‘What evidence did appellants present of marketability of the decom- ..__ 


posed granite prior to July 28, 1955? 

Robert Graham, a technical representative for the contracting officer 
at Williams Air Force Base, some 20 miles from the claims, who was 
in charge of all payments, maintenance, and new work, testified that | 
“several hundred tons” of. material from the Boyle claims were used 
in 1944-1947 to surface driveways, parking lots and even sidewalks 
on the airbase (Tr. 143, 144, 145), but that none had been used since: 
1947 (Tr. 147). 

Elmer Boyle, the husband of Alice Boyle, testified that a lot of 
granite had been removed between 1947 and 1955, that it sold for 0. 5 
cent a yard if the purchaser loaded it himself (Tr. 171-178). 


In an affidavit submitted as her testimony at the hearing (Ex. B),. . 


Alice Boyle stated that there has been “continuous” production of — 


decomposed granite from the claims since the early 1940’s, that a com- | : 


putation of the material removed could come to over 400,000 cubic - 
yards, although Zentner, the Bureau of Land Management mineral 
examiner, had conservatively estimated it to be at least 30,000 cubic 
yards, that few records were kept of sales prior to June of 1955, but 
that Hubert Massey exavated and removed material in 1951 and 1952, 
and John Wing did the same in 1952, with one sale being for 1000 . 
. yards. She also said that Gail Boyle removed material from the claims 
in 1955 and 1956 for a small business he ran in Mesa, selling materials 


to residents there for driveways, and that there were numerous other. 


small sales of which no records were kept. 

She next states that in 1959 the claims were leased to Mr. Brisbois 
- who removed 23,929 yards at 0.5 cent per yard from 1959 to 1962. Bris- 
bois then asdigned the lease to Earl Gudd who, she said, hae since re- 
- moved 18,215 yards at 0.6 cent per yard. 
. The crucial parts of Mrs. Boyle’s testimony are those that relate to 
the sales made prior to July 23, 1955. Aside from general allegations 
that sales were made on a continuing basis, her testimony itself adverts 
only to a few sales in small amounts. She did not say what the airbase 
sales amounted to,.but that a receipt dated February 19, 1948, repre-. 
senting only part of the sales, was for 500 cubic yards at 0.5 cent a yard! 
. (Tr. 110). We have noted that Graham testified that “several hundred 
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tons” were used on the base. At 0.5 cent a yard, a sale of 1,000 yards 
would have returned only $50 for the period 1944-1948. The sales 
claimed for 1951 and 1952 were for unspecified amounts and were un- 
supported by any business records or other corroboration. Again the 
only definite sale recalled disposed of 1,000 cubic yards. Finally, the 
statement that Gail Boyle removed material in 1955 and 1956 is totally 
-devoid of supporting details and besides refers to “a small business” 
- run by Boyle; moreover, it does not necessarily indicate even that sales 
were made prior to July 23, 1955. 

The most this testimony establishes j is that there were a few inter- 
mittent sales of decomposed granite consummated on a rather off hand - 
basis. Since it is a claimant’s obligation to prove the validity of his 
claim, it is‘his responsibility to keep records adequate to demonstrate 
“his assertions that he has disposed of material from the claims. His 

unsupported statements about matters that are, or should be, readily 
_ sustainable by other evidence are not persuasive. 

We cannot conclude that the contestees have demonstrated by a pre- 

ponderance of the evidence that they have satisfied the test to support 
‘a discovery of a common variety of decomposed granite prior to July 
28, 1955, within the meaning of the mininglaws. 

Accordingly, the mining claims were properly declared invalid. 

The appellants have recently requested an opportunity to present 
_oral argument. We do not believe that oral argument is necessary or 
would be helpful to an understanding of the.applicable law or evidence. 
Consequently the request is denied. 

Therefore, pursuant to the authority delegated to the Solicitor’ by 
the Secretary of the Interior (210 DM 2.2A (4) (a); 24 FR. 1848), the 
decision of the Office of Appeals and ene is affirmed. 


Ernest F. Hom, 
Assistamt Solicitor. 


APPEAL OF RAY W. LYNCH 


‘IBCA-764—2-69 Decided December 11, 1969 


‘Contracts: Disputes and. Remedies: Burden of Proof—Rules of Practice: 
Appeals: Burden of Proof - 


Under a construction contract provision which places the. risk of isan before 
acceptance on the contractor unless the cause of damage is unforeseeable 
and beyond: the’ control of, and without the fault of negligence of the 
contractor, the burden of proof of the existence of contractor fault or 

' - negligence, when alleged by the Government, is on the Government. . 
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Contracts: Construction and Operation: Generally ee ee et 
The standard of unusualness:implied.in the phrase ate enoealiary Aetion of: 
‘the elements,” in .a construction contract provision allocating risk of loss 
- before acceptance, must take into account the design criteria of the struc- 
ture destroyed as well as the general departure , from the norm of the 
weather for the DEE and season. . 


: BOARD OF CONTRACT APPEALS 


Ray W. Lynch contracted with the Bureau of Indian Affairs to 
grade and drain 6.075 miles of the Pawnee Road, in Pawnee County, 
Oklahoma. One part of the work was the installation of a 156-inch. 
diameter corrugated multiplate culvert pipe 74 feet in length. During 
the night of September 20-21, 1965, about three weeks after the culvert 
was in place and back filled, @ severe rain storm occurred. The fill 
around the culvert pipe was washed out and the outlet end of the 
’ corrugated tube collapsed. 

The contractor replaced the culvert and on October 14, 1965 (Ex- 
hibit 17, Findings of Fact) lodged his claim for the cost of the re- — 
placement with the Contracting Officer. In his release of claims, the 
contractor excepted a claim of $6,520 for the culvert replacement. 
The Government has stipulated that this is a reasonable and fair 
amount (Tr. 78). The Contracting Officer’s decision denying the claim 
was issued January 31,1969, and a hearing was held on August 14, 
1969. For the reasons given below we sustain the appeal. 

The contract contained a provision designed to allocate the risk 
of loss prior to final acceptance. The provision places the risk gen- 
erally. on the contractor, but then provides for the Government to 
take the loss under the following conditions: if the cause of the damage 
is (i) unforeseeable; (ii) beyond the control of the contractor; and, 
(iii) without his fault or negligence. Several examples are given of 


1711 Contractor's: Responsibility for -Work—Until the final acceptance of the work by 
the Contracting Officer, as evidenced in writing, as provided-in article 5.6, the contractor 
‘shall be responsible for the work as provided in Clause 12, General Provisions, Standard 
Form 234, and shall take every precaution against injury or: damage to auy part thereof 
by the action of the elements, or from any other cause, whether arising from the execution 
or from the nonexecution of the work. The contractor, at his own expense, shall rebuild, 
repair, restore, and make: good all damages to any: portion. of the work, except: those 
damages due to the unforeseeable causes ‘beyond the control of and without the fault, or — 
negligence of the contractor, including,- but not restricted to, acts of “God; or. the. public 
enemy, acts of. the Government,:-in either its ‘sovereign or ‘contractual capacity, extra- 
ordinary action of the elements, unavoidable slides, and ordinary wear and tear on.any 
section of the road opened to traffic by order of the Contracting Officer : Provided, that the 
contractor shall immediately notify. the Contracting :-Officer, in writing, of such damages. : 
‘The. Contracting Officer shall, ascertain the facts and compensate the. contractor for. the 
restoration of the damaged work when in his judgment the findings of fact justify such pay- 
ment, and ‘his findings’ of fact thereon shall be final and conclusive on the parties thereto, 
subject only to appeal as provided in Clause 6, ‘Disputes,’ General Provisions, S.F. 224.” 
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causes, Such as acts of God, or the public enemy, acts of the Govern- 
‘ment, and extraordinary action of the elements: Since the listing is 
expressly ; not exhaustive, causes of damage can be as varied as the _ 
facts of the case permit. However, the listing does establish a broad — 
standard of unusualness of the causative event. 
In the present case the cause of damage is clear, a very heavy intense 
rain and consequent flooding. Here the example of “extraordinary ac- 
tion of the elements” sets the standard of unusualness, “Extraordinary | 
action of the elements,” however, is not to be measured in absolute 
terms. Whether the event fits the standard requires an evaluation of 
the event in terms of the structures involved. For example, for the 
purpose of allocating risk of loss under the contract provision, this 
rain could not be considered as “extraordinary action of the elements” 
with respect to a structure designed to withstand hurricane. force 
rains and associated floods. Thus, to. gauge whether the event in issue 
approached the standard of “extraordinary action of the elements,” . — 
one must take into account not only the intensity and volume of the 
"rain and flood themselves, but also the design characteristics of the — 
destroyer structure. 
. Weather Bureau data (Exhibit E-19) indivate that 1.95 inches of 
rain fell in the area on September 19, 4.28 on September 20, and .25 on 
September 21. The rain of September 19, while not intense, would - 
serve to wet the soil of the run-off area, decrease its capacity to absorb 
a ‘rai, and increase the subsequent run-off (Tr. 80). On the 20th the 
station at Stillwater 2W registered 1.65 inches between 10-11 p.m., and 
1.53 inches between 11-12 p.m. According to uncontradicted testimony 
_ the intense rain fell during the period of 10:30-11.00 and 11:00-11 :30 
(Tr. 81) although recorded hourly in the published Weather Bureau 
data. 
On this evidence it can be reasonably inferred that the damaging 
rain possibly achieved an intensity in the range of 3.10 inches per 
hour. This figure is not surpassed in the rainfall records for Septem- 
ber for Stillwater 2W from 1948-1968. It was approached in 1962 


-. when 8.08 inches were recorded for one hour on September 3 (Ex- 
-. hibit E~16), and possibly approached on September 23, 1958, when 


3.5 inches were recorded in two hours (Exhibit H-13). On the Soil » 
: Conservation Service curves (Exhibit D) a rain of 3.10 inches falls 
much closer to the 25-year frequency than to the 10-year frequency 
‘for the area. 

"According to the evidence, the culvert was designed to accommodate 
the flood from a 10-year average frequency maximum one-hour rain- 
“fall (Tr. 56, 171), which, according to Soil Conservation Service 
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curves intr sdaced by the Government (Exhibit D) wuld: be approx. = 


imated by. 2.7 inches of rain: The culvert was sized. to provide for’ 

the immediate draining of some of the flood waters and impounding 
the remaining waters against the upstream side of the road embank- 
ment to’a depth of about four feet above the top of the culvert. pipe 

(Tr. 44,159). The impoundment area would hold about 350.acre feet 
of.water (Tr. 159). The culvert design did not’ include a headwall. 
The inlet end was beveled.and bolted toa concrete toe. 

Culvert design was based on the runoff from the.area to be served. 
by the culvert calculated according to the Talbot formula, Aes CwWM3, 
A being the cross section of the necessary waterway in square feet, M 
is the area drained in acres, and C.is.a contour coefficient. The Gov- 

. ernment used-2400 acres for M, and..4 for C. .4 represents a contour 
appearance. somewhere hatvocn: an uneven valley very wide as com- - 
pared to length, and a rolling farm area where the length of the 
valley is three. to four times the width (Appellant’s Exhibit 2, p. 91). 
Calculated on this basis, A equals 137.2 square feet. The Talbot for- 
toula does not directly take into account intensity of rainfall or 
velocity of flow.. These i sr are apparently considered in the em- 
pirical factor C. 

The Talbot formula gives a waterway requirement only 5 square 
feet larger than the 182.7 square feet of the 156 inch diameter cor-- 
rugated pipe, yet the design also included ponding to a depth of four 
feet over the pipe. The Handbook of Steel Drainage and Highway 
Construction Products (Appellant’s Exhibit 2) points out that pond- 
ing can increase discharge, but it also appreciably reduces peak dis- . 
charge on flashy streams. The suggestion is that if ponding is to be 
used, one should design for ponding and add additional structures 
such as debris interceptors, special inlets, etc. (Exhibit 2, p.103).The 
book quotes the American Association of State Highways Officials’ . 

. Specifications to the effect that a culvert designed with a slight head 
should also be protected against undermining by means of adequate 
pavement, and apron and cutoff walls (Exhibit 2, p. 104).: 


‘The Government: attempted to verify its application of the Talbot 
formula by also calculating runoff by the Burkli-Ziegler formula, 


Q=MRC ve M? where Q is the quantity of water reaching the culvert 


in cubic feet per second, M the area drained in acres (2,400), S the 
slope in feet per thousand (17), C a contour factor (.5), and R a 
rainfall rate per hour in inches (8) (Tr. 162-167). According to the 
record, Q equals 1,090 cubic Hook per second (Tr. re 
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Appellant, in his post-hearing brief, states that the 156 inch pipe 
has a capacity, when flowing full, of 1,100 cfs, or the equivalent of 91. — 
acre feet per hour. Assuming for the moment the reliability of the 

Government’s acreage figure of 2,400, and the per. hour rainfall, as 

recorded (ignoring the testimony as to-a greater intensity than shown 

in the data), then, in two hours, 3.18 inches fell on 2,400 acres, for a 

total of 636 acre feet. In view of the fact that the ground was already 
‘wetted by. earlier rain, a substantial portion of the intense rain must 

have run off. The mount is obviously in excess of the no head capacity 
of the pipe, based upon appellant’s rate of flow. 

‘The Government maintains that the pipe could pass 1,900 efs., (Tr. 
167) or approximately 157 acre feet per hour. Even at this rate, the 
culvert. was marginally designed even for a 10-year rain of 2.7- inches 
per hour, which would equal 540 acre feet of precipitation over 2,400 
acres. If the pipe were to discharge under no head, 70 percent of the 
rainfall would have to be held back in the soil. On the basis of 3.18 
inches in two hours, 50 percent would have to be retained to pass the | 
flood without.a head. 

‘These calculations add weight to the conclusion that can be drawn 
from the record, that the culvert design was the minimum allowable _ 

under the circumstances. It was designed, without question, to dis- 
charge peak floods under a head of up to four feet above the top of the 
156-inch pipe, yet the design omitted the recommended additional 
structures for a culvert with ponding, apparently simply because it was 
a secondary road and not worth the extra cost (Tr. 248, 250-951). : 

‘It can be concluded, on the record, with respect to a culvert ostensibly 
designed. for'a 10-year average frequency rain and flood and which 
anticipated ponding’ but did not incorporate recommended structures 
fora ponding design, that a rain anid flood approaching the 25-year 
average frequency can well be called “extraordinary action of the ele- 
ments” and unforeseeable. Cf. Allied Contractors, Inc. TBCA-265 
(September 26, 1962) , 69 ID. 147, 1962 BCA par. 3501. 

Mr. Ray W. Lynch, the contractor, in hhis.briefs and at the hearing 
took the position that the design of the culvert was inadequate for even 
a ten-year rain and flood (Tr. 141). Consequently, he did not view the 
damaging rain.as particularly “outstanding” (Tr. 140). We have no 
doubt that Mr. Lynch, during his life in Oklahoma, has seen several — 
rains of equal or greater intensity and-that such rains have occurred 
at all seasons of the year, In his personal experience this rain may not 
be outstanding, but on this record. and in terms of the design of the 
culvert, keeping i in mind the purpose of the Government contract pro- 
vision, ‘the rain and flood were. unusual enough to satisfy the broad — 


324] -APPWAL OF RAY “(W: LYNCH | - 329 
December 11, 1969 


decane established in article 7. 11: What may not-be unusual in one 
man’s experience may be quite unusual in another context. 

The second issue is the Government’s contention that the contractor 
was at fault, or negligent, in his construction of the culvert. Specifi- 
cally, the Government alleges that the backfill around the culvert was 
not up to the applicable specifications, and not compacted. properly 
(Government’s Post-hearing brief, p. 8). In making such allegations 
the: Government assumes the burden of proving them. Honeywell, Inc., 

- GSBCA-2608 (November 26, 1968), 68-2 BCA par 7386. Pepe 
'. Backfillmg and compaction requirements for this contract are con- 
tained in sections 103~2.4, 103-8.7, 106-8.4 and 106-3.5 of Standard 
Specifications for Construction.of Roads.and Bridges on Federal High- 
way Projects, FP-61, January 1961, published by the United States 
Department of Commerce. Section 106-3.5. was modified by deleting 
all: after the first sentence of the third paragraph of the section and 
substituting the following: “Sufficient equipment shall be operated 
to produce compaction satisfactory to the contracting officer over the 


entire area of each layer of material.” The deleted and unapplicable 


language provided for density testing by specified methods. Sum- 
- marized briefly, the cited provisions call for backfill of fine compactible 
soil placed. in layers not over six inches in depth. Layers shall. be 
moistened or dried as necessary to “near optimum moisture content” | 


-and thoroughly compacted with mechanical tampers. To the extent 


_ the top of the pipe is above the top of the trench, embankment material 
shall be placed in six inch layers for a width of at least twice the hori- 
zontal inside measurement of the pipe or twelve feet, whichever is 
less. For a distance equal to the horizontal width of the pipe and until 
one foot. above the top of the pipe is reached, embankment consists 
of the same type of material.as for backfill, and is compacted in the 
_ game manner. Outside of the prescribed width, the fill can include 
stones that would pass a three-inch sieve. This somewhat rougher fill 
is to be compacted according to section 106-3.5; which allows the use 
of rollers. Over one foot above the top of the pipe, embankment shall 
follow section 106 generally. Section 106-8.4 permits the use of rock in 
such embankment, provided compaction can be achieved without voids. 

The only evidenke adduced by the Government as proof that the 
contractor did not comply. with the specifications was the observation 
of some rock. and roots (Tr. 189-190) in the eroded stream bed im- 
mediately after the flood. A Government inspector had viewed the as- 
sembly of the multiplate, and the placing of two feet of backfill (Find- 
ings of Fact, par. 20), but apparently no Government inspector ever 
viewed or inspected any more of the work of installation of the culvert 
(Tr. 227-228). 

373-534—70—2 
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Mr. Lynch, the contractor, maintained that the fill met the speci- 
_ fication and was properly placed and compacted (Tr. 31-36, 71)..Al- . 
; though he admitted that he was not always present at te backfilling 
' operation he pointed to alternative sources for the observed rock and 

“woody materials. Asto rock, 200-800 tons.were wasted on the upstream 

side of the culvert backfill and embankment, at. the invitation of the 

Government, to form a protective rip rap (Tr. 104). Above one: foot 

above the pipe he used a different fill (Tr. 76), as permitted by the _ 
specifications. A layer of rock in fill pointed out by the Government — 
(Exhibit 10 of Findings of Fact, photo 2) is in road embankment 
Tr. 74). Finally, a Government witness testified that he “believed” 
that the rocks in the fill were over. the top of the pipe (Tr. 237). In » 
view of the specifications and evidence, it cannot be concluded that 
_ the presence of the rocks found in the eroded. creek bed came from the 
“fine compactible soil” backfill and that therefore the contractor was 
at. fault or negligent. The specification permitted rock in some part'of 


-. the backfill and in embankment. Rock was wasted on the upstream 


slope. Either could have been the source of the rock found i in the 
eroded bed. 
The situation is the same as to the roots found in the aidded: creek | 
bed. It is uncontradicted testimony that no trees were growing where | 
the backfill material was obtained (Tr. 115). Tree roots and branches . 
_are'part of the norma! debris of a flood (Tr. 72). Both large and small . 
trees are to be found just upstream of the culvert (Tr. 197). The 
Government has not carried its burden of proof that tree roots were 
. included in the fill, in either the fine compactible soil backfill, or the 
rougher embankment fill. 

. It is. concluded, therefore, that the damage was caused by an unfore- 
_seeable cause, to wit, a rain and flood within the range of being 
“extraordinary action of the elements” with respect to the culvert, — 
' beyond the control of, and without the fault or negligence of the 
contractor. In this case the risk of loss falls upon the Government under 
the applicable contract provision. 


Conclusion — 
The:appeal is sustained. 
Roszert L. Fonwner, Member. 


I concur: 
Dean F. Ratzman, Chairman. 
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‘Mining Claims: Contests—Mining flat Common Varieties. of Minerals 


In-a Government contest ‘brought against.a. group of limestone placer mining © 
. Claims located after July 23, 1955, on the charge that a discovery of a 
valuable mineral deposit has not been made within the limits of any of the 
‘qlaims, the charge is properly. construed as raising the: issue of whether 
or not the material found on the claims is a common variety of stone where 
it is clear that the mining claimant understood this issue to be one of the 
_ grounds for the contest prior to the commencement of the contest hearing, 
where a prehearing conference was granted for the express purpose of 
clarifying any question as to the meaning of the charge stated in the 
complaint, and where the claimant was prepared to and did submit evid- 
ence at the hearing on the issue. 


Mining Claims: Common Varieties of Minerals 


"Fhe common varieties of stone excluded from mining location by the act e 
July 23, 1955, are not restricted only to building stone. 


Mining Claims : Common Varieties of Minerals 


Limestone which contains at least 95 percent of calcium carbonate and. 
magnesium carbonate is a chemical or metallurgical grade limestone 
which remains locatable under the mining laws as an uncommon variety - 
of stone. 


Mining Claims: Common Varieties of Minerals 


When limestone is claimed to be an uncommon variety because it is arignely 
white in. character, a finding to that effect cannot be made when it appears 
that there are varying degrees of whiteness and the evidence. does -not 
show which degree. is unique. 


Mining Claims: Common Varieties of Minerals 


Limestone which is crushed to some degree in its natural state is not to be 
deemed an uncommon variety of stone only. for that reason where no value 
is added to the material in its use and the crushed condition merely lessens 
the cost of mining the stone and enables the ee to make a greater 
profit. 


Mining Claims: Discovery—Mining Claims: Common Varieties of Minerals 


Where a deposit of limestone consists of both an uncommon variety anda 
common variety, the validity of a mining claim. located for the deposit 
after July 23, 1955, depends upon whether a valid discovery has been made 


{ 
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only with respect to the uncommon variety; the determination must be 
made without any consideration. of any value that the common variety may. 
have. 


Rules of Practice: Hearings—Administrative Procedure Act: Hearings 


Where a hearing examiner’s decision contains a ruling, in a single sentence, on’ 
all of the proposed findings and conclusions submitted by a party to a hear- 
ing and the ruling on each finding and conclusion is clear, there is no 
requirement that the examiner rule separately as to each of the proposed 
findings and conclusions individually. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Chas. Pfizer & Co., Inc., as successor to Anchor Minerals and Chem- 
icals, Inc., formerly the Victorville Lime Rock Co., has appealed to 
the Secretary of the Interior from a decision dated May 29, 1968, 
whereby the Office of Appeals and Hearings, Bureau of Land Manage- 
ment, affirmed a decision of a hearing examiner rejecting its applica- 
tion, Tos Angeles 0154245, for patent to the Largo Vista Nos. 1 through 
6 pinoae mining claims in sec. 19, T. 4 N., R. 8 W., S.B.M., Angeles 
National Forest, California, and declaring the claims to be null and 

void. 

The. record shows that appellant's predecessor, Victorville oe 
Rock Co., filed its application for patent to the Largo Vista Nos. 1 
through 8 mining claims * on December 30, 1957, reciting therein, inter 

alia, that the claims were located on April’22, 1957, that the “entire 
deposit. covered by. the claims consists of limestone and is about 99 
percent calcium carbonate,” and that the “lime rock in these claims is 
of such high purity that it is very adaptable for use in the chemical 

and metallurgical industries.” The claimant further stated that the 
physical nature of the material on the claims is such that it is not 
suitable for building stone or roadworking purposes, the material 
being too soft for cutting or polishing o or for use as. riprap or building 
material. 

On October 8, 1961, at the request of the Forest Service, Department 
of Agriculture, a contest complaint was filed by the Government in the 
Los Angeles, Califorina, land office in which it was charged that: 

1. A discovery of a valuable mineral deposit has not been madé within the limits 


of any of the unpatented mining claims listed above. 
2. The land within the claims is non-mineral in ‘character within the meaning 


of the mining laws.* 


1 On Juné 4, 1963, subsequent to-the hearing, appellant filed an amended patent applica- 
tion, excliding therefrom and abandoning the Largo Vista Nos. 7 and 8 mining claims in 
accordance with an agreement reached at the hearing ‘(see Tr. 12-14), As a consequence, 
the lands embraced i in those-claims are not involved in the‘present controversy. 

2A third charge,. relating to: failure to. perform assessment work: on the. Largo Vista 
Nos. 7 and 8 claims, became moot. when the appellant abandoned those claims. 
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A hearing was held on those charges at Los Angeles, California, on 
May 21, 22 and 23, 1963,3 at the outset of which the mining claimant 
requested, and was granted, a prehearing conference for the purpose 
of clarifying the issues in the proceeding (Tr. 5-43). 
Appellant is engaged in the business of producing limestone prod- 
ucts and, at the time of the hearing, operated two plants for that pur- 
pose at. Victorville and at Lucerne Valley, California. The Largo 
Vista claims are 34 miles from appellant’s Victorville plant and would 
be utilized in connection with the operations of that plant, which, at 
‘the time of the hearing, was supplied with material from the com- 
‘ pany’s Victorville quarry, some 41% miles from the plant (Tr. 266-268,. 
278-281, 306-809). In 1962 appellant’s sales of limestone products 
-reportedly amounted to approximately $2,500,000,¢ 80 percent of 

which sales were in the Los Angeles area (Tr. 291-292). Approxi- 
mately 80 percent of appellant’s product is sold to the floor tile indus- 
try, 80 percent for paint fillers and extenders, approximately 20 percent _ 
_ for use in the building industries (stucco, plaster, joint cement, putty 
and like items), while the remaining 20 percent is used in a variety of 
products ranging from asphalt filler to phonograph records (Tr. 
282-286, 871-872; Ex. A).. 
' The Government’s efforts in this proceeding were directed primarily 
toward showing that the limestone deposits occurring on appellant’s 
claims are common varieties of limestone which are not subject to loca- 
tion under the mining laws of the United States but are subject to 
disposition under the Materials Disposal Act of July 81, 1947, as 
amended, 30 U.S.C. secs. 601-604 (1964) .° The testimony of a witness 
for the Government was to the effect that the material on-the claims. 


* There is some question as to the exact dates on which the hearing was held. The title 
page of the hearing transcript shows that the hearing was held on May 21, 22, and 23, 
while the transcript itself indicates that the last day of the hearing was Friday, May 24, 
1963 (Tr, 261-2638). 3 

4 According to testimony given at the hearing, appellant had total sales in excess of 
“$2,000,000 in 1962, of which approximately $2,500,000 was attributable to limestone 
products and the remainder to tale (Tr. 291-292). While it is not clear whether ‘one of 
those figures is in error or appellant sustained.a $500,000 loss in its tale operation during 
the year, it would appear from the general tenor of the testimony that $2,500,000 was the . 
intended figure for limestone sales: 

. 5 Section 3 of the act of July 23, 1955, as amended, 30 U.S.! Cc. § 611 (1964), provides an 
pertinent part that: 

“No deposit of common varieties of sand, stone, gravel, pumice, pumicite or cinders. and 
no deposit of petrified-wood shall. be deemed a valuable mineral deposit within the meaning 
of the mining laws of the United States so as to give effective validity. to any mining claim 
hereafter located under such mining laws * * *. ‘Common.varieties’ as used in this Act 
does not include deposits of such materials. which are valuable because the deposit . has 
some property giving it distinct and special value * * *,” 

Although appeilant’s claims apparently embrace land included in mining claims located 
‘prior to July 23, 1955 (see. Tr. 309-312), appellant does not assert rights based. upon 
locations preceding those of April 22, 1957. 
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- is a common type of calcium-magnesium carbonate rock, varying in: 


calcium carbonate content from 54 to 88 percent, interspersed with 


lenses or pods of extraneous material, such as granitics or metamor- 
phics, and that it would be practically impossible to mine material 
from the claims in such a manner as to separate the carbonate material 
from the granitics (see Tr. 86-93, 106-107, 111, 186-137, 230-231). 
Testimony of witnesses for the mining claimant, on the other hand, 
purported to show that the calcium carbonate content of the material 


to be processed in its plants is not a critical factor but that the total 


_ carbonate content (calcium and magnesium), the whiteness of the 


material and the absence of impurities are important, that the material 
on the Largo Vista claims is distinctive because of its high total.’ 
carbonaté content and whiteness, differing only in its calcium content. 


_ from the material appellant is currently processing, that it can be 


mixed with the material from appellant’s Victorville quarry without 
any .problems, that white material is available on all six of the con- 
tested claims, that the carbonates on the claims can be successfully , 
removed by selective mining, and that mining of these claims will be. 


Inade easier and less expensive by virtue of the proximity of the 


claims to the San Andreas Fault and the resulting breaking up of the 


material to the extent that it is almost pre-crushed (see Tr. 284, 
298-299, 302-307, 825, 382-334, 349-350, 452-453, 483-484). 


From the evidence developed at the hearing the hearing examiner: | 
found, in a decision dated March 18, 1964, that the limestone deposits. 


‘+, on the Largo Vista claims lack the special properties required for the 


manufacture of cement, that little, if any, of the material on the 
claims qualifies as a metallurgical or chemical grade limestone, and 


_that the deposits do not possess a distinct, special or economic value 


for use. over and above the general run of such material. He then 
concluded that the deposits on the claims “are of widespread occur-. 
rence,” that they “do not meet.any of the requirements necessary to - 


remove them from the ‘common variety of materials’,” and that they 


therefore are not locatable under the mining laws of the United States. 
In affirming the decision of the hearing examiner, the Office of 


_ Appeals and Hearings found, after observing that the Department. 


had indicated that limestone may be classified as a “common variety” 


_ within the meaning of section 3 of the act of July 23, 1955, unless 


it has some distinct and special properties not generally found in 


‘limestone deposits, that, although the deposits on appellant’s claims 


may have value in trade, manufacture, the sciences or mechanical 
arts, they do not possess a distinct, special economic value for such 
uses over and above the normal uses of the general run of limestone 


‘deposits. In view of the testimony given by the witnesses as to what 


oo } : 
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is had Sisarded: the Office of Appeals and. Hearings attached no 
particular erentlicane to the fact that the Government’s mineral . 
examiner may not have taken any mineral samples from the Largo 
Vista Nos. 2 and 4 claims, a point upon which appellant attempted 
to raise an issue in its appeal to the Director, Bureau of Land 
Management.® 

At the outset of the hearing appellant challenged the sufficiency of 
the contest complaint to raise the issue of whether or not the material 
on the Largo Vista claims is a common variety of stone. Again, in 
its present appeal, appellant charges that the Department’s regula- 
tions, which require that a contest complaint contain a statement in 
clear and concise language of the facts constituting the grounds of 
contest (48 CFR 1852.1-4(a) (4)) and which provide that any issue 
‘not raised, which could have been raised, by a private contestant shall 
be deemed to have been waived (43 CFR 1852.1-4(e)), were ignored 
in this proceeding. In support of its argument appellant cites the. 
Bureau’s Instruction Memo No, M-18 of November 1, 1962 (Ex. X), 
which states that : 


t 


_* * * Tf the Government believes a mining claim to be void by reason of 
having been located for a common variety of a mineral enumerated in section 
3, a contest proceeding would be the correct forum for a determination of that. 
fact. The contest complaint should explicitly charge that the mineral deposit, 
‘ is a common variety within the purview of the law. The mining claimant will 
be afforded an opportunity to demonstrate the “property giving it distinct and 
special value.” iz 
Appellant also attacks ater the Bureau’s conclusion that the 
‘ maineral deposits.on the Largo Vista claims are of a common variety 
of stone. “The Director,” appellant asserts, “applied the use test, which 
is contrary to law, and ignored other parts of the common varieties — 
regulation,” and he “apparently overlooked and misquoted evidence, 
and ignored the chemical and physical properties of the deposits.and 
the admitted values of such properties, and therefore of the mineral, 
in use in an established industry and market.” 

The question of the sufficiency of the contest complaint was exten- 
sively aired at the prehearing conference granted for the express pur- 
pose of resolving any question as to the meaning of the charges of 

the complaint (Tr. 17-35), and-we find appellant’s attempt to revive 
the issue at this time to be without merit. 


' §We do not understand the basis for appellant’s contention that no samples were taken 

- on the Largo Vista No. 2. Exhibit 4 shows that two samples were taken on the claim and 

none on Largo Vista No, 1. Appellant has credited the two samples to Largo Vista No. 1, 

Because of the appellant’s subsequent abandonment. of the Largo Vista No. 4, discussed 

- later, and the inclusion of part of that claim in the amended location of the Largo' Vista 

No, 8, which was sampled, the pertinence of the lack of sampling of the Largo Vista No. 4 
is now largely moot. 
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Aside from the question whether the charges in the complaint were 
literally sufficient to include a charge that the mineral deposits are 
2 common variety, we think it is sufficient te note, first, that the Bureau 
instruction quoted above was issued more than a year after the .com- 
plaint was filed in this case. 

Second, and more. important, the record clearly establishes that 
appellant was fully aware of the “common varieties” issue well in 
advance of the prehearing conference, appellant having stated in a 
“Morton to Assume Supervisory Jurisdiction,” which was filed in the 

office of the Secretary in February 1962 and later withdrawn, that: 

* *.%* Victorville is informed and believes that the Forest Service has ini- 
tiated the contest’ on the ground thatthe Victorville Limestone deposit is one 
of the “common varieties” of minerals within the meaning of Section 3 of P.L. 167 
(30: U.S.C. 611), and was not subject to location as a mining claim on December 
30, 1957.* . * * 

Obviously, ipelixht was fully cognizant.that the issue of “common 
varieties” was raised and appellant was not prejudiced in any manner 
by the statement of the charges. It was not taken by surprise at the 
hearing and was fully prepared to and did submit evidence to show 
that the limestone on its claims was an uncommon variety. Con- 
sequently the contention now that the complaint was deficient in rais- 
ing the common varieties issue has no merit: 

"Tro basic substantive issues are raised by this appeal. The frst i is 
whether or not the Largo Vista claims have been shown to contain 

material which is locatable under the mining laws, é.e., material which 
is not a common variety of stone. The second question, assuming the . 
answer to the first to be in the affirmative, is whether the deposits on the. 
claims constitute valuable deposits of such material within the scope 
of the mining laws, that is, whether they meet the test of discovery. 

Although the hearing examiner’s decision in this case turned upon 
the question of the locatability of the material on appellant’s claims, 
a showing of marketability of the material is as indispensable, if ap- 
pellant is to prevail,.as the establishment of the fact that the material 
is not a common variety of stone.” That is, if the material on the claims 
is not a common variety of stone, it must be shown that there is a pres- 
ent profitable market for the material. See United States v. Coleman, 


7 While a showing of economic value is an indispensable element in demonstrating the 
validity of any mining claim, economic value, per se, is not determinative of what consti- 
tutes a common or uncommon variety of mineral. ‘That is, a determination that a particular 
deposit consists of a common variety of mineral does not necessarily connote the absence 
of economic value, and proof that a mineral deposit can be mined and marketed at a profit 
‘does not, ipso facto, remove that deposit from the category of “common varieties,” See 
United States vy, Mary A. Mattey, 67 LD. 63. (1960) ; United States v. H. M. Johnson et al., 
‘A-380191 (April 2, 1965):; : United States v. Gene DeZan et al., A-80515 (July 1, 1968). If 
the mineral is a common. variety, so far as its. locatiability after July’ 23, 1955, is concerned, 
‘its marketability is immaterial. : 
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390 U.S. 599 (1968) ; Foster'v. ‘Seaton, 271 F.2d 836 (D.C. Cir. 1959) ; 
United States v. Harold Ladd Pieroot 75 ID. 255. (1968) ; United 
States v. Harold Ladd Pierce, id. 270; United States v. Warren E. 
Wurts and James E. Harmon, 16 1D. 6 (1969). 

On the issue of common varieties, in attacking the decisions of the 
hearing examiner and of the Office of Appeals and Hearings, appellant 
contends that the term “common varieties” of “stone”, as used in the: 
1955 act, was intended to mean common varieties of budding stone and 
should not be construed to mean more. “Common stone which is not 
building stone and is not a valuable mineral deposit,” appellant as-. 
' serts, “has never been locatable under the mining laws.” Inasmuch as 
it has not been alleged that the material on the Largo Vista claims 
was located or desired, or is suitable, for building stone purposes, ap- 
pellant argues, it was error to hold it to be a “common variety” of ~ 
“stone” within the meaning of the act. Assuming, nevertheless, that 
“stone”, as used in the act, means more than building stone, appellant 
further argues, the material on the claims falls within the categories 


of stone expressly excluded from “common varieties” by the act 


because of properties giving it a distinct and special value. 

_ It is interesting to note that appellant’s contention that the 1955 

act applies only to building stone is exactly opposite to the ruling by . 
the United States Court of Appeals for the Ninth Circuit in Coleman: 
v. United States, 363 F. 2d 190 (1966), that building stone could not © 
per se be a “common variety” of stone under the 1955 act, a ruling that’ 
~-was subsequently reversed by the Supreme Court in United States 
v. Coleman, supra. The Supreme Court, however, did not go to the 

other extreme and hold that the 1955 act applies only to building stone.. 
The court said only that the legislative history made it clear that the 

act “was intended to remove common types of sand, gravel, and stone 

-from the coverage of the mining laws * * *.” 390 U.S. at 604. We 

do not believe that the generic term “stone” in the statute can be given 

a restricted meaning as the Ninth Circuit. attempted and as appellant 

attempts here. 

Turning then to the question as to what is a “common.variety” of 
stone, we find that the statute does not affirmatively define the term 
but provides negatively that the term “does not include deposits of 
such materials which are valuable because the deposit has some prop-. 
erty giving it distinct and special value***.” (Fn. 5, supra.) The — 
‘only clues to the meaning of this provision are to be found in the. 
statements of the Congressional committees considering the legislation. 
The House Committee on Interior and Insular Affairs stated merely 
that this language “would exclude materials such as limestone, gyp- 


; 
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sum, etc., commercially valuable because of ‘distinct and special’ prop- | 
erties.” H.R. Rept. No. 780, 84th Cong., Ist Sess. 9 (1955). The Senate. - 
Committee on Interior aad Insular Affairs stated more explicitly that 
the “language is intended to exclude from disposal under the Ma- 
terials Act materials that are commercially valuable because of © 
‘distinct and special’ properties, such as, for example, limestone suit- 
able for use in the production of cement, metallurgical or. chemical- 
grade limestone, gypsum, and the like.” S. Rept. No. 554, 84th Cong., 
‘Ast ‘Sess. 8 (1955). . 

The language used by the Senate Committee served as a basis for 
the Department’s regulation implementing the statute, which provides 
that: 

“Common varieties” includes deposits which, although they may have value. 
for use in trade, manufacture, the sciences, or in the mechanical or ornamental 
arts, do not possess a distinct, special economic value for such use over and 
above the normal uses of the general run of such deposits. Mineral materials 
which occur commonly shall not be deemed to be “common varieties” if a particu- 
lar. deposit has distinct and special properties making it commercially valuable 
for use in a manufacturing, industrial, or processing operation. In the deter- 
mination of commercial value, such factors may be considered as quality and 
quantity of the deposit, geographical location, proximity to market or point of 
utilization, accessibility to transportation, requirements for reasonable reserves 
consistent with usual industry practices to serve existing or proposed manufac- 
turing, industrial, or processing facilities, and feasible methods for mining 
and removal ‘of the material. Limestone suitable for use in, the production. of 
cement, metallurgical or chemical grade limestone, gypsum, and the like are 
not “common varieties.” 43 CFR 3511.1 (b) ; Italics added. 


» Limestone is, without question,a mineral of very widespread oceur-. 
ence. Approximately 15 percent of the United States, according to 
testimony given at the hearing, is underlain by limestone or carbon- 
ate rock, and about 70 percent of all crushed stone used in the United | 
States is made from such materials (Tr. 128; Exs. 11, 13).2 The 
Department has held that limestone is included within the meaning 
of the term “stone,” as it is used in the 1955:act, and that a deposit 

of limestone is a common variety of stone within the meaning of the 
act if the material found therein does not satisfy the criteria of the 
_ statute and the regulation for exclusion from the category of “common 
varieties.” See, ¢.g., Solicitor’s opinion M-36619 (Supp.): (October 5, 





8In a strict sense, the term “limestone” is used in reference to rock composed almost 
entirely of. calcium carbonate, while material with 10 percent.or more of magnesium car- 
benate present is called “magnesian” or “dolomitic” limestone, and material with a 
magnesium carbonate content approaching 45 percent and a calcium carbonate content 
’ ground 55 percent is known as *“dolomit,’ In a broader sense, the term “limestone” is 
used to denote the entire spectrum of carbonate rock ranging from theoretically pure 
‘ ealeite (calcium carbonate) to dolomite (Hxs. 12, 13, 18). It was in the broader sense that 
witnesses for both parties used the term “limestone” in their testimony at the hearing 
(Tr. 128-186, 271-272, 440-441), : : 
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1961) ; United States v. EM. Johnson. et al. supra, fn. 73 United States 


. -y. Harold Ladd Pierce, supra (75 1.D. 255 aad. 270). . 


Witnesses for the contestant stated that the material found ¢ on 
the. Largo Vista claims is not suitable for use in the manufacture | 


of cement because of its high magnesium content (Tr. 137, 229-230), 
and appellant makes no claim that it could be utilized for that purpose 
(see Tr. 421-422). In fact, appellant, attempted to distinguish the 
Largo Vista deposits from other limestone deposits in.the vicinity of 
Victorville by testimony that most of the limestone found in that area 
is of the type used in making cement and is not suitable for appellant’s 
use (Tr. 352-353).. 

With respect to the question of whether ne iiatarial found on the 
claims is metallurgical or chemical grade limestone, the testimony 
of witnesses for the respective parties was. conflicting, both in the 


conclusions reached by the witnesses and in the understanding of the — 


meaning of the terms “metallurgical” and “chemical” grade limestone 
exhibited by the witnesses. 

William L. Johnson, a mining engineer employed by the Forest 
Service, stated that the friability of the material would make its use 
in metallurgy. difficult and. that it was his understanding that the 
- industry. prefers a. high calcium carbonate stone, é.¢., one containing 
. at least 95 percent. calcium carbonate (Tr. 188-140). He stated that 


‘the chemical industry also preferred a material containing 95 percent — 


calcium carbonate or more and that uniformity of the material was 
one of the most important requirements (Tr. 141-144). He did not 


believe that it was possible to take high-quality material with any, — 


degree of uniformity from the claims (Tr. .87-93, 144). 

- Donald Carlisle, associate professor of geology at the University 
of California at Los Angeles, testified, on behalf of the contestant, 
that metallurgical practice requires either a high calcium limestone 


or a high magnesium limestone, essentially a-dolomite, but that in any 


case the chemical composition must be consistent from one day to the 
next. Controlling the mining and blending the materials so as to 
assure that consistency, he said, “would be essentially impossible on 
~. the Largo Vista claims” (Tr. 230-231). He similarly expressed, the 
opinion that there is no large amount of chemical grade limestone 
on the claims, or material that could. be blended to meet chemical 


. specification, within his understanding of the term “chemical grade - 


- limestone,” 4.¢., “grades of limestone which are superior to ordinary. 


run of the mine limestone and can be used in industries which are 
uniquely chemical as opposed to industries, such as agriculture or 
road building where the chemical composition of the limestone is of 
lesser or of insignificant importance” (Tr. 231-236). 
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Although the witnesses for the Government agreed that the Largo 
Vista limestone deposits are composed of a common variety of lime- 
- stone, both witnesses found some ambiguity in the terms which they 
were called upon to use in giving their opinions. Johnson stated that 
“metallurgical” or “chemical grade” limestone is “a difficult term. 
to define” (Tr. 154). Carlisle stated that the “term chemical grade is 
not well-defined” (Tr. 234), and, in response to a question as to 
whether the term “chemical rade. limestone” included; “in the com- 
mon vernacular,” calcium carbonates, magnesium cavbouates and mag- 
nesian limestone, he said that “the term ‘chemical grade limestone’ is 
not in the common vernacular,” that it “has sneaked into some of 
these laws and regulations by some. route group that T don’t under- | 
stand,” and that “high calcium limestone” is more commonly used 
(Tr. 246). 

Appellant contended at the hearing, as it does now, that total carbon- 
ate content, which directly affects the amount of impurities present 
in rock, rather than calcium carbonate content alone, is determina- 
tive of whether or not a particular limestone deposit is chemical grade. - 
Elmer A. Piercy, vice president and general manager of Anchor 
Minerals and Chemicals, Inc., testified that, in 85 to 90 percent of 
the cases, customers are looking for a high carbonate content in the 
~ material which they use and are not concerned with the calcium- 
magnesium ratio and that he would classify ali of the assay samples’ 
described in the report which accompanied appellant’s patent applica- 
tion (Ex. D) as a chemical grade limestone (Tr. 302-304, 322-325). 

In support of its position, appellant submitted in evidence a copy 
of the decision of the United States Court of Appeals for the Ninth 
Circuit in the case of Riddell v. Victorville Lime Rock Co., 292 F. 
2d 427 (1961) (Ex. B), a case in which appellant was a party and 
which involved the interpretation of the terms “metallurgical grade” 
and “chemical grade” limestone, as used in section 114(b) (4) (A) of 
the Internal: Revenue Code of 1939, as amended by the act of Octo- 
ber 20, 1951, 65 Stat, 497. 

- That statute provided, in pertinent part, for depletion allowances 
at the following rates: 

“(i) in the case of * * * stone * * * marble * * * 5 per centum, 

(ii) in the case of * * * dolomite, magnesite, * * * calcium carbonates, 


and magnesium carbonates, 10 per centum, 
“(iii) in the case of * * * metallurgical grade limestone, chemical grade lime- - 


stone, * * * 15. per centum * * *” 

- The court found in the Riddell case, supra that the limestone there 
in question, which was from appellant’s Victorville quarry, was. a 
medium to: coarse grained, crystalline, metamorphosed, friable lime- 
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stone with an average ‘ealeium carbonate content of 99.30 percent 

and an average silica content of .46 percent, and that the calcium 


2 carbonate content of all limestone quarried by the taxpayer \ was never 
less than 98 percent. Although it vacated a district court decision in 


favor of the taxpayer and remanded the case for further proceedings, ~ 
the court of. appeals nevertheless sustained the district court’s deter- - ‘- 


“mination that the material at issue was.chemical and metallurgical 
cerade limestone, finding that the determination was “supported Oy 
Substantial evidence.” 

Although appellant does not pretend that the iiuestone found on 
the Largo Vista claims has a calcium carbonate content comparable 
with that found by the court in Riddell to constitute chemical and 
metallurgical grade limestone, it points out in its present appeal, as.it 
did at the hearing, that the paint and tile industries (appellant’s prin- 

cipal markets) formerly used only high calcium limestone but that.in 
recent years they have accepted high carbonate: material without . 

regard to its relative calcium-magnesium content (see Tr. 377-381). 
Appellant seemingly reasons that, since high carbonate material will. . 
now satisfy a market which formerly required a high calcium material | 

of chemical grade, the high carbonate material must also be classified 
as chemical grade. 

- Although the terms “chemical grade limestone” and “metallurgical 
grade limestone” do not appear in the act of July 23, 1955, and they 
were not defined by the Senate committee using the terms, and have 
not been defined by this Department in its regulation, the terms have 

‘been judicially interpreted many times in connection with their use in 
the Internal Revenue Code of 1939. There, too, Congress did not define | 
the terms but. did state, through the Senate Finance Committee, that 
the terms were “intended to have their commonly understood commer- 
cial meanings.” [iddell v.. Vietorville Lime Rock Co., supra, 292 F. 
2d at 432 9th Cir. (1961) ; Wagner Quarries Co. v. United States, 154— 
F. Supp. 655, 659 (N. D. Ohio 1957) ; Hrie Stone Co. v. United States, 
304 F. 2d 331, 334 (6th. Cir. 1962); Vulcan Materials Co. v. Sauber, 
306 F. 2d 65, 67 (7th Cir. 1962). We have no reason to believe that the 

_ Senate Committee on Interior and Insular Affairs used the terms in its 
report on the 1955 act in any different sense. We believe therefore that. 
the interpretation of the terms in the revenue Jaws is Persnete of their 
meaning with respect to the 1955 act. 

"None of the cases that we have found holding limestone to be chem- 
ical or metallurgical grade limestone required it to contain 95 percent 

“or more calcium carbonate. The courts were satisfied if the total.car- 
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face content was 95 percent. or feher, ‘Washer Quarries Co. v. 
United States, supra, aff'd United States v. Wagner Quarries Co., 260 
“EF. 2d'907 (6th Cir. 1958) (95 percent average carbonate content, with 
up to 11.2 percent magnesium carbonates) ; Centropolis Crusher Co. . 
v. Bookwalter, 168 F. Supp. 33:(W. D. Mo. 1958), aff'd Bookwalter v. 
Centropolis Oriahen Co., 305 F. 2d 27 (8th Cir. 1962) (equivalent of 95. 
percent calcium carbonate, but not 95 percent calcium carbonate, re- 
quired) ; [deal Cement Co. v. United States, 263 F. Supp. 594 (D. Colo.. 
~ 1966) (95.35 percent average carbonates). ® 

One issue which divided the courts was whether dolomite, which i is: 
specifically listed in category (ii), could also qualify as a chemical or 
metallurgical grade limestone in category (411). Two circuits finally 
' concluded that it could, National Lime & Stone Co. v. United States, 
884 F. 2d'381 (6th Cir. 1967) ; James River Hydrate and Supply Co. 
v. Onited States, 337 F.2d 277 (4th Cir. 1964), One circuit held to the’ 
_ contrary, Vulean Materials Co. v. Sauber, supra. Dolomite, of course,,. 
by definition contains far below 95 percent calcium carbonate but a. 
high grade dolomite contains over 95 percent in total carbonates. Thus 


in National Lime the dolomite contained 54-55 percent calcium car- - 


bonate and 45-44 percent magnesium carbonate, and in James Rwer | 
the dolomite was approximately 54 percent calcium carbonate and 44 
percent magnesium carbonate. The Vulcan case involved a 55 percent 
_ calcium carbonate—43 percent magnesium carbonate dolomite, but 
rested on the proposition that “dolomite” is a more specific term than 
“limestone” and that the material in question consequently fell in 
sategory (ii) rather than category (iii). 
~ With only the possible exception of the Vulean case, therefore, the 
courts have held ‘that a limestone averaging 95 percent or more total 
carbonates constituted a chemical or metallurgical grade limestone 
within the meaning of the tax laws.1° Since the rulings were based 
on the findings: that such was the commonly understood commercial 
meaning of the terms “chemical grade” and “metallurgical grade” 
limestone, we are persuaded that the same meaning should be given 
to the Senate committee’s understanding of what would constitute 
anh uncommon variety of limestone. We hold, therefore, that limestone 
containing 95 percent or more calcium and magnesium carbonates is 


©The. court in-the Ideal case adverted to Treasury Regulations 118 (1939 Code), sec. 
39.28(m)-5(b), which fixed at 95 percent by weight the minimum calcium carbonate and 
maagnesium carbonate required to qualify limestone as chemical grade or metallurgical ‘ 


.. grade, 


10 Of course, the limestone held to be of chemical and metallurgical grade in the Riddelt 
ease averaged 99,30. percent calcium carbonate but the court did not hold that a calcium. 
carbonate content below that percentage or below 95 perent would not qualify. 
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an uncommon variety of limestone which remains subject to location 
under the mining laws.. 
Other distinctive properties claimed by appaiiaat for the limestone . 
deposits in the Largo Vista claims are freedom from impurities, white-— 
ness of the material, and the pre-crushed nature of the material. 
Freedom from impurities seems to be nothing more than a corollary 
of high carbonate content and requires no other consideration. 
‘As for whiteness of the material, it is not clear whether it is insep- 
arably correlated with carbonate content or independent. of it or par- 
tially related to it. That is, would a 99 percent calcium carbonate lime- 

‘ stone necessarily be whiter than a 95 percent calcium carbonate lime- 
stone? Would a 99 percent calcium carbonate limestone be whiter than 
a 55-44 percent calcium carbonate-magnesium carbonate dolomite? | 

It is possible for a lower total carbonate limestone to be whiter than a 

‘ higher carbonate stone? An answer is necessary because it is not clear 
whether appellant is claiming that it has limestone.on the Largo Vista 
claims of less than 95 percent total carbonate content which is uncom- 

-mon because of its whiteness and therefore subject to location irre- 
‘spective of whether it is a chemical or metallurgical grade limestone. . 
~ Piercy seemed to indicate that the color of the limestone is independ- 


ent: of its chemical composition (Tr. 380) and this is suggested also _ 


by other evidence. Thus Piercy testified, as was also found in the Rid- - 
dell case, supra, that the limestone from appellant’s Victorville quarry 
‘was graded No. 1, No. 2, No. 3, and No. 4 according to degree of white- 
‘ness (Tr..321).2+,No. 1 is the purest white in color and is sold to the 
paint and other industries where color is extremely important. No. 2- 
is slightly stained and is used where color is less important. No. 3 has 
somewhat darker discolorations, and No. 4 is used for purposes where 
_ color is of no importance. ae 
There is no specific evidence as ; to which grade or grades are con- 
sidered to be uniquely white. We would suppose that grade No. 4, at 
‘least, would not be considered to be unique in color since it is used for 
‘products where color is of no importance. Yet it is interesting that all 
four grades were produced from a deposit found in the Riddell case 
to have an average of 99.30 percent calcium carbonate and never less 
than 98 percent. It was found in the Riddell case that 74 percent of the 
limestone was sold to the paint industry, which predominantly was in- 
terested in No, 1 grade, possibly No. 2, that 24 percent was sold for 
roofing granules, stucco, and plaster, a No. 2 grade use, and the remain- 
uot appears that. the four grades have the following brightness on the appellant’s 


reflectometer scale: No, 1, 97 percent; No. 2, 80-97 percent; No. 8, 85-90 percent; No. 4, 
presumably below 85 percent (Tr. 105-106, 373). 
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- ing 2 percent for foundry stone, presumably a No. 4 grade. Nothing 
was said in the Riddell case of No. 3 grade sales for rubber floor tile, 
oil well drilling, etc. 
There is a significant indication in Piercy’ s testimony that. only the 
No. 1 grade is considered to be unique in color. He had apparently 


"testified in the Riddell case that the processing and sale of grades Nos. 


2,8, and 4 were “to a substantial extent, efforts to dispose of what would 
otherwise have been quarry waste either on a cost. recovery or a possi-.- 
bility: for a profit supplement endeavor” (Tr. 419). He explained this 
by saying that it was correct in 1952 or 1953, that when the Victorville 
plant. was started in 1948 the intention was to quarry only No. 1 grade 
rock and sell it to the paint trade. By 1950 it became apparent that this . 
would be a costly operation, apparently because of the large tonnages 
of other material that would have to be removed and wasted. The Nos. 
2, 8, and 4 grades were then developed to recover costs. (Tr. 419.) 
Although Piercy denied that those grades are primarily by-products . 
sold to recover some of the operating costs, his testimony shows that at 
least for the years from 1948 to 1952 or 1958, the No.1 grade was the — 
only one believed to be valuable and unique. 

It is interesting to note that at the time of the hearing on the Largo — 
Vista claims Piercy testified that 30 percent of appellant’s production 
was going to the paint industry, which requires a No. 1 grade, that 
20 percent was used in the building industry, which has a No. 2 grade 
‘requirement, that 30 percent was sold to.the floor tile industry, which 
asks-for a No. 3 grade, and that the remaining 20 percent’ was used 
where there is no color requirement so is presumably No. 4 (Tr. 371- 
375, 379-881). Presumably this included the production from Lucerne 
Valley so it is not apparent whether there had been any change in the 
proportions of production from the Victorville quarry as to the four 
grades. 

Now what.is the evidence as to bites of the limestone on the 
Largo Vista claims? Johnson testified that the Largo Vista No. 5 had 
the whitest material, practically a pure dolomite (Tr. 92-93), but he 
expressed the opinion that it was practically or economically. impos- 
sible to come up with other than a No. 4 grade from the claims.(Tr. 
106). Carlisle reported that instrumental whiteness tests had not been © 
made, only comparative visual estimates by him with the material from 
the Victorville quarry. He said the material on the Largo Vista No. 5 
was of the same order of whiteness as Victorville, that perhaps 45 
of the largest deposit on the claims (Block.A, 6,800,000 tons, on Largo 
Vista Nos. 1, 2, 3, and 4) and %o of the next largest deposit (Block. 
B, 700,000 tons, on Largo Vista. Nos. 2 and 3) would compare physi- 
cally with Victorville, including color. He said that an estimated 114 
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‘million tons was “par ticularly white” but that the amount of “clean 
white limestone” in comparison with several dozen alternative sources | 
was “small,” and that highly selective mining would be required to 

produce “exceptionally white material.” (Ex. 18, pp. 9-18; Tr. 252- 
258, 257-258). None of the Carlisle’ 's testimony was in terms of graces, 
2.6. No. 1, 2, ete. 


Piercy Buse no detailed testimony concerning the nature of the aes a 


posits on the claims. He merely said in general terms that. the “white 
material” needed by appellant was available from the claims and that 
the “high white color” was.a special property of the deposits (Tr: 
_ 832, 349). However, he testified that 2,500 tons of material had been, — 
removed from the claims and sold, the material. being graded as No. — 
' Zand some as No.8 (Tr. 415,417). : 
Appellant’s witness Russell Wood, a consulting engineer, oid that 
the whiteness of the Largo Vista deposits gave them special value (‘Tr. 
486) ; however, he also said he was not qualified to classify limestone as 
to grade (Tr. 452). He said that a “large percentage” of the deposits 
-was “a very large white rock” in comparison with other limestone de- 
posits that he had seen, but only on the basis of a vague recollection | 
could he say that the color compared “quite. mal with the Victorville . 
material (Tr. 452). 

From this evidence we can draw only the deals aie that while there 
is white material on the Largo Vista claims, we know little of the — 
. degree or grade of whiteness ‘and, particularly, whether such white- 

ness as does exist is unique or special in relation to other limestone 
deposits. And, again, we do not know whether whiteness is claimed as 
a property which would make limestone on the claims having a total 
carbonate content of less than 95. percent an uncommon variety. We 
conclude that the evidence in the record on whiteness as a special 
_ property is insufficient for a conclusion on this point. 

We next consider the contention that the limestone on the claims 

is unique because, by virtue of its proximity to the San Andreas fault, 

_ it exists in a crushed state. Piercy testified that this natural state of 
the material made it easy to mine and that it would eliminate the ne- 
cessity for a primary crushing on the claims, thus saving production 
costs. The Victorville material undergoes two crushing stages at the 
quarry (Tr. 333-334, 338-339). 

This claimed special property is one that would presumably inhere 
in all the limestone on the claims, whether it be of chemical or metal- 
lurigical grade or not. Again, however, as in the case of color, it is 
not clear whether appellant is contending that limestone on the claims 

373-534—70—8 
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of less than 95 percent total carbonate content is locatable as an un- 
common variety because of this property alone. 

Assuming ‘that the natural crushed state of the limestone on the - 
claims is a special property not found in the usual limestone deposit, 
the quéstion is presented whether this property gives the limestone 
a distinct and special value so as to qualify it as an uncommon variety 
of stone. The only value claimed is that it will lessen the cost of pro-' 
duction: to the extent that it saves the cost of primary crushing at 
the claims. The limestone must still be crushed at the plant and further 
ground and processed as its ultimate uses demand. 

In the recent case of McClarty v. Secretary of the I netor 408 F. 
2d 907 (9th Cir. 1969), the court suggested by way of dictum that 
the special value of a building stone which was naturally fractured into 
regular shapes and forms suitable for laying without further fabrica- 
tion might: be reflected by reduced costs or overhead so that the profit 
to the producer would be substantially more while the retail market 
price of the stone remained competitive with other stone. The court 
did not elaborate on its suggestion. 

Whether the same reasoning might be applied to the situation here 
we do not know, but we are not, at Teast at this time, disposed to accept 
'. it as being:in accord with the intent of the 1955 act. It is not likely. 
that any two limestone deposits will be. identical in their physical 

nature. One may occur in a solid mass, another in a series of beds. 
‘One may have a few beds of rather substantial and uniform thick- 
nesses with nominal interspersions of extraneous matter; another may 
have numerous beds of erratic shapes and sizes with numerous irregu- 
lar or substantial intrusions of extraneous matter. The beds of dif- 
ferent deposits may dip at various angles. All these factors may affect 
the ease atid therefore the cost of mining so that one producer’s costs 
may be less'than another’s. However, the end-product would be exactly 
the same; it would be sold for the same uses; and so far as the user is 
concerned would have the same value. We do not believe that Congress 
intended that'an ordinary sand, gravel, stone, etc., which is indis- 
tinguishable from other: ordinary sand, gravel, stone, etc. should be 
subject to mining location merely because a deposit of it can be mined 
more cheaply than other deposits. In the instant case we cannot accept 
the conclusion that a No. 4 grade limestone from the Largo Vista 
claims would have a special and distinct value over a No. 4 limestone 
from the Victorville quarry merely because the latter requires more 
crushing and is therefore more costly to mine.*” 


: 2 As noted ‘earlier af eieoH thought that the broken watinte of the acl impaired its 
metallurgical use (Tr.138), 
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To summarize at this point our conclusions with respect to the 
unique properties of the limestone deposits on the Largo Vista claims: 
which are claimed to make them uncommon varieties of limestone still 
subject to mining location, we agree that limestone with a, total ‘car- 
_ bonate content of 95 percent or more is a chemical or metallurgical 
grade limestone which is an uncommon variety. We cannot conclude 
- whether the whiteness of the material on the claims is a unique prop- 

erty. And we rej ect the contention that the naturally crushed character 
of the stone is a unique property which gives the material a v special 
_and distinct value and makes it an uncommon variety. 

We turn now to a consideration of the second principal issue, 
namely, whether a valid discovery of the uncommon variety of lime- 
stone has been madeé on each Largo Vista claim. At the outset: changes 
in the claims made by the appellant since the taking of this appeal 
must be noted. With its brief filed on July 31, 1968, appellant filed : 

copies of amended locations of Largo Vista Nos. 3 and. 5 dated July 26, 
1968. Prior to that time, the two claims comprised two end-to-end | 

_ rectangles running in an east-west direction. The east end line of the 

-- Largo Vista No. 3 abutted on the west side line of the Largo Vista 
No. 2 claim. The latter claim and the Largo Vista No. 1 comprised 
side-by-side parallel rectangles running north ‘and ‘south. By the. 
amendment of July 26, 1968, the Largo Vista No. 3 was‘turned 90 
degrees so that it now lies parallel with the Largo Vista Nos. 1 and 2, 
the east side line of the Largo Vista No. 3 being: coterminous with the 
west side line of the Largo Vista No. 2. The Largo Vista No. 5 has 
simply been shifted eastward so that its east end line now abuts the 
new west side line of the amended Largo Vista No. 3. fee 

The effect of the amendments is that the east half of the amended 
Largo Vista No. 5 now embraces land formerly in the west half.of the 
old Largo Vista Ne. 3. The west half of the old Largo Vista No. 5.is - 
now excluded from the amended claim. The east half of the former 
Largo Vista No. 8 remains in the amended claim. However, there have 
been added 5 acres to the north formerly in the Largo Vista No. 4 and 
5 acres to the south previously not included in any claim. The appel- 

‘lant has now abandoned the Largo Vista Nos. 4 and 6, leaving only 
four claims in issue, the unchanged Largo Vista Nos. 1 and’? and: the 
amended Largo Vista Nos. 3 and 5. Further references in this decision 
to the latter two claims aretothemasamended.  —. © 

So far as the evidence in the case is concerned, the amendments have 
had the following effects: Carlisle showed a portion of Block A as . 
lying in the southeast corner of Largo Vista No. 4 (Ex. 19). That. - 
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portion is now included in the amended Largo Vista No. 3. Carlisle 
showed 2 portion of Block B as lying south of and outside of former 
Largo Vista No. 3. That portion is now included in amended Largo’ 
Vista No. 3. As far as sampling on the claims is concerned, sample 248 
taken by Johnson and sample 19 taken by Wood, both inthe west half 
of former Largo Vista No. 3, are now located in the east half of - 
. amended Largo Vista No. 5. "This is the extent of the significant 
‘changes effected by the amendments: 
: In determining whether a discovery has been made on each of the 
four remaining claims, the critical consideration is whether a, discovery 
‘has been made only of the uncommon variety of limestone on the claim. 
No consideration can be given to the value of the common variety of 
limestone that may exist on the claim even though that limestone may | 
be marketable at a profit today. This is self-evident for since July 23, 
1955, only an uncommon variety of limestone has been subject to min- 
ing location and it must stand on its own feet so far as discovery is- 
concerned, unaided by its association with a common variety. It cannot 
ride piggy-back, as it were, on the shoulders of a common variety. See 
United States v. Frank Melluzzo et al., 70 I.D. 184 (1968) ; ef. United 
States v. Mt. Pinos Development Corp., 75 ID. 320 (1968). Thus the 
common limestone on the claims must be treated like the other worth- — 
less rock on the claims in evaluating whether a discovery has been 
made of the uncommon limestone. 

To put it more concretely, suppose that. a 99 Bescon carbonate rock. 
is so evenly intermingled with a No. 4 80 percent carbonate rock that — 
in order to obtain one ton of the 99 percent rock it is necessary to 
mine two tons of the intermingled material. Suppose that mining costs — 
are $3 per ton so that it costs $6 to extract-the 2 tons of mixed 
material. Suppose further that the 99 percent rock sells for $5.50 per 
ton and the No. 4 rock at $1.50 per ton. Obviously it would be unprofit- 
able to spend $6 to produce $5.50 worth of 99 percent rock, whereas 
it would be profitable if the $1.50 return for the No. 4 material could 
be counted in. This is plainly impermissible, however, for it is tanta- 
mount to saying that the discovery of a locatable mineral, insufficient 
in itself, can be perfected by a discovery of a noanlocatable mineral on 
the claim.? Thus, in our example, the intermingled No, 4 rock must 

be treated as if it were a granite or other worthless rock. To hold 


38In the Mt. Pinos case, the claimant attempted to establish the validity of a common - 
variety sand and gravel claim on the basis that slight gold values, unprofitable to mine by 
themselves, could be profitably mined in conjunction with the extraction and sale of the 
.sand and gravel in which the gold was found: The Department held that the gold would 
have to stand on its own and that on that basis there was an insufficient discovery = the 
gold. 
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éthorwiss would be to permit the easy frustration of the Congressional 
intent to bar location of common varieties after July 23, 1955. 

With this prescription in mind, what does the sadenes show as to 
- the existence of 95 percent or better carbonate limestone on the claims 
and as to its marketability at a profit? Carlisle mapped 3 blocks of 
limestone within the limits of the claims. His Block A, noted earlier 
as containing 6,800,000 tons, lies within the Largo Vista Nos. 1, 2, and 
8. His Block B, also noted earlier as containing 700,000 tons, lies ~ 
approximately half within Largo Vista No. 2 and half in Largo Vista 
No: 8. Block D, estimated as containing 600,000 tons, les within Largo 
- Vista No.5. Carlisle took 6 samples, at least 8 from Blocks A and B, 
but while he had analyses of 4 of the samples at the hearing they were 
not introduced in evidence or explained (Tr. 237-240). 


Johnson took 2 samples from the Largo Vista No. 2, one from the. 


Largo Vista No. 8, and 3 from the Caro Vista No. 5, all appearing 
_ tobe from Blocks A, B, and D (Ex. 4). All but one saniblé from, the 
» Largo Vista No. 2 and one from Largo Vista No. 5 showed total 
carbonates in excess of 98 percent (Ex. 7 and 8). The one exception | . 
from Largo Vista No. 5 (sample 248) showed 86.56 percent, and the 
one from the Largo Vista No.2 (sample 161) showed 88.14 percent. 
‘The last sample has special significance. All the other samples were 
taken in 1958 in cuts pointed out. by representatives of appellant. The 
samples were taken only of carbonate material believed to be usable 
- (Tr. 83-84, 88, 97-100). Sample 161, however, which was taken in’ 

1963 from Block A, was taken by chipping a piece of material at pre- 
cise 5-foot intervals over a horizontal distance of at least 100 feet (Tr. 
100-101, 198-199). This sample, then, would appear to be more repre- 
sentative of the material on the claims than the other samples which 
were of selected carbonate rock. 

Wood took 12 samples from limestone outcrops on the 4 anaes (Ex. 
G). None was a thorough channel sample but he made no effort to pick 
a darker or lighter rock (Tr. 477-479). Eight of the samples showed 
“in excess of 95. percent total carbonates; 4 showed less. They broke 
down as follows: All 3 samples from the Largo Vista No. 1 and 4 of 
the 5 samples from the Largo Vista No. 2’showed over 95 percent; 
the one showed 93.9 percent. Both samples from the Largo Vista No. 3 
showed less than 95 percent (92.2 and 94.8). One of the 2 samples from 
the Largo Vista No. 5 showed 95.9 percent, the other 91.5 percent 
(Hix. H). 

An exhibit attached to appellant’s application purported to show 
8 samples from the original 8 claims each having a total carbonate 
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- content in excess of 96 percent (Ex. D; Tr. 403). However, the exhibit 
was convincingly discredited as being exactly the same as exhibits 
attached to 5 other. patent applications by appellant (Tr. 404-411) .** 

Of the total of 18 samples taken by Johnson and Wood from the 
4 claims remaining in issue, 6 showed total carbonates below 95 per- 
cent, The 3 samples taken by them from Block D in Largo Vista No. 5 
and the 3 taken by Wocd (Johnson took none) from Largo Vista No. 1 
showed in excess of 95 percent total carbonates. Of the remaining 12 
samples taken by both from the Largo. Vista Nos. 2, 38, and 5. (outside 
Block D), one-half were below 95 percent in total carbonates. The 
sampling shows, we believe, that chemical or metallurgical grade lime- 
stone does not occur uniformly and consistently throughout the claims _ 
remaining in issue. 

There is other evidence as to the consistency of the deposit on the 
claims. Johnson testified that the limestone occurred in bands or lenses 
of carbonate material, varying in chemical-physical composition from 
-. one lense to another within an arm span, within granitic and meta- 
morphic rock types (Tr. 86-88). He said that, except for Block D in 
the Largo Vista No. 5, a clean carbonate material such as represented 
by the assays of his samples could not be mined (Tr. 104-105). John- 
son concluded that the type of material on the claims “is of practically 
no significance from the standpoint of mining carbonate material, 
carbonate rock. It’s dirty. It’s so intermixed that it is almost impossible 
‘to come up with what you would call a carbonate product. In my 
estimation, it is Just no good, in so many words” (Tr. 111). , 

Carlisle reported that the lower 200 feet of Block A is “almost free 
of non-carbonate inclusions,” that it is overlain by a zone 50-80 feet 
thick in which non-carbonate inclusions are “variously abundant,” 
and that another zone of limestone above this may be as much as 100 - 
feet thick. He referred to a cut in rather poor quality mixed limestone 
and non-carbonate rock and indicated that grey-white linmestone. was 
typical of Block A (Ex. 18, p. 10-12). He did not describe Block B. 
except to refer to a cut as showing “very sheared, iron stained, dirty 
limestone” (Ex. 18, p. 13). He said that a cut in Block D exposed 
- material most closely approximating that mined in the Victorville 
quarry and that some of the material would have to be separated from 

non-carbonate inclusions (Ex. 18, pp. 14-15). 

' ‘Wood did not give any detailed testimony as to the nature of the 
occurrences of limestone. He gave an estimate that there were 14,000,- 
000 tons of carbonate rock on the Largo Vista Nos. 1 to 6 but that 
only 5,800,000 tons were minable. The reasons for the full tonnage 


“The patent application was also admitted to be in error in stating that the entire. 
‘deposit on the claims is about 99 percent caleium carbonate (Tr. 412-418). 
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. not being minable were that the maintenance of a proper si6o83 in the 
quarry face would not permit the removal of all the limestone and 
that.there are inclusions within the limestone which would have to be 
cast aside (Tr. 450-451). 

This evidence, together with the evidence on the sampling end Carl- 
isle’s estimate that there is a total amount of 8,100,000 tons of lime- | 
stone, 1,333,000 tons of which are “particularly white,” in Blocks A,” 
_.B, and D, do not permit a proper conclusion to be drawn at this time 

as to the extent and nature of the occurrence of metallurgical or 
chemical grade limestone, or of uniquely white limestone, if such there 
is, of less than that grade, in the 4 claims at issue. It is therefore not 
possible to decide at this time whether the uncommon limestone on the 
claims is marketable at a profit and thus meets the test of discovery: 
Piercy testified generally as to the selective mining of limestone to 
‘remove undesirable intrusions and to upgrade the material, adverting 
to the processes employed at the Victorville quarry (Tr. 298-300, 
353-354). He said the same procedures would be followed on the Largo. 
Vista claims (Tr. 837). This testirnony does not militate against the 
conclusion just expressed because of its generalized nature. Further- 
_ more, the available evidence does not show that the Largo Vista 
deposits. are comparable to the. Victorville deposit. As we have noted, 
the latter is almost pure calcium carbonate. And, although Piercy 
testified that at Victorville appeliant was removing 100 tons of 
waste for 100 tons of limestone, the waste was not in the limestone; 
there was only one or two percent of intrusives in the limestone (Tr. 
382). Such purity of quality is not indicated for the Largo Vista 
deposits. 

To conclude on the issue of disconsey we believe that there is in- 
sufficient. evidence in the record upon which to base a finding as to 
whether or not the chemical or metallurgical grade limestone on the 4 
claims in issue can be marketed at a profit. The evidence is deficient as 
_ to the amount and the nature of occurrence of this grade of limestone 
in the claims and as to the costs of mining it in the state in which it 
exists on the claims. 

. The evidence is ‘also insufficient for determining what degree of 
whiteness is claimed to be a unique property of the limestone and 
whether this unique property is claimed for any limestone of less than . 
_ chemical or metallurgical grade on the claims. A fortiori, evidence: is 
lacking as to whether limestone i in that limited caer is- marketable ~ 
at a profit. 3 

The case must therefore be remanded for a further hearing to de- - 
velop additional evidence on these points as.to the limestone on each 
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claim. It is not sufficient for evidence to be developed simply for the 
4 claimsas a unit. 

One additional point merits comment. Appellant contends that the 
hearing examiner erred in failing to rule upon each of appellant’s pro- 
posed findings of fact and that his failure to comply with departmental 
regulation 43 CFR 1852.3-8(b) requires that his decision be set, 
aside. The Department has held, however, that where a hearing ex- 
aminer’s decision contains a ruling, in a single sentence, on all of the 
proposed findings and conclusions submitted by a party to a hearing, 
and the ruling on each finding and conclusion is clear, it is not neces- 
sary that the examiner rule separately upon each of the individual 


- findings and conclusions. United States v. Joe Driear, 70 I.D. 10 


(1963). Such is the case here, the hearing examiner having expressly | 
found that: 


The contestee has within the time allowed submitted proposed findings of 
fact and conclusions of law consisting of 31 typed -pages. Pages 1 through 28 
‘consist of the history of the mining claims and excerpts from the transcript. of 
testimony, most of which is uncontroverted and a portion of which appears else- 
where in this decision. Of the six proposed conclusions of law submitted by the 

' contestee, none are acceptable as submitted for the reason set forth in the 
decision. A portion of the proposed conclusions submitted appear in the decision. 


The factual findings of the hearing examiner, as well as his con- 
clusions of law and the basis ‘therefor, were set forth j in the decision, 
and, in effect, the hearing examiner held most of appellant’s proposed 
findings of fact to be immaterial in determining the validity of the: 
claims. If there was error in the decision, it lay in the substance of the 
rulings, not in the hearing examiner’s failure to rule upon appellant’s 
proposed findings and conclusions. e 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2.24 (4) (a) ; 24 F.R. 1348), the 
case is remanded for a further hearmg in accordance with this decision 
and for resubmission to this office for ¢ a final decision at the conclusion 
of the hearing. : 


Ernest F. Hom, 
Assistant Solicitor. 


15 The regulation provides that: : 

“Ag promptly as possible after the time allowed for presenting proposed findings and _ 
conclusions, the examiner shall make findings of fact and conclusions of law (unless waiver 
has been stipulated), giving the reasons therefor, upon all the material issues of fact, law, 

. or discretion presented on the record. The examiner may adopt the findings of fact and 
conclusions of law proposed by one or more of the parties if they are correct. He must rule 
upon each proposed finding and conclusion submitted by the parties and such ruling shall be 
shown in the record. The examiner will render a written decision in the case which shall. 

“become a part of the record and shall include a statement of his findings and conclusions, 
as well as the reasons or basis therefor, and his rulings upon the findings and. conelusions 
proposed by the parties if such rulings do not appear elsewhere in the record. * * *” 
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CLASSIFICATION OF PERSONS AS. ILLEGITIMATE FOR PURPOSES 
OF. EXCLUSION FROM TRIBAL MEMBERSHIP REPUGNANT TO 
CIVIL RIGHTS ACT OF 1968 AND THEREFORE VOID* 


indie Tribes: Enxollment—Indian. Tribes: Membership —Indians: Civil 
Rights—Indians: Tribal Enrollment—Statutes—Act of April 11, 1968 
: Where a tribal membership ‘classification of the Jicarilla Apache constitution 


resulted in excluding illegitimate persons from membership or denied right 
of such persons to claim the Jicarilla Apache blood of their acknowledged or 


putative father, such classification was not based upon an essential re- / 


quirement of an Indian tribe, served no rational purpose and abrogated a 
fundamental right of membership and was therefore repugnant to the equal 
protection clause of section 202, subsection (8), of the Civil Rights Act of 
April 11, 1968, 82 Stat. 77, 25 U.S.C. see, 1302 and void and of no effect. ; 


~ M-86793 December 10, 1969 
To: SrcreraRY OF THE LwTErior.: 


Supszecor: Lecarrry or Provistons or Revised. Constirurion oF 
‘Jricarmta ApacnE Trrpz Waice Wourp Preciope ILLecrrrMaTs - 
CHILDREN OF TrrzaL Mempers From Ciamine, Provine, or IN- 
cLuDING JIcarILLA APACHE INDIAN Bioop Drrtvep From Motuer 
or. Purative or ACKNOWLEDGED Faruer IN QuaLiryine FOR 
- Trea, Memperser. 


By letter of February 13 the Under Secretary approved, wis the 
exception of the second sentence of section 2 of article ITT, a revised 
constitution of the Jicarilla Apache Tribe. Approval of sections 1 and 
2 of article IIT was conditioned upon the tribe’s taking no action on 

enrollment or adoption. applications involving illegitimate children. 
of tribal members pending a decision on the legality of treating as a 
_ Glass for purposes of exclusion, as these provisions do, the illegitimate 
children of tribal members. Our opinion in this regard was requested. 
The pertinent provisions (critical portions herein italics) of article 
- ITT of the Revised Constitution are as follows: 
~ Section 1. Membership in the Jicarilla Apache Tribe shall extend to the fol- 


lowing persons provided they do not renounce such membership or join another 
tribe: 
og 18 tk * * * * 
(bo). All persons of three-eighths or more Jicarilla Apache Indian blood. born 
in legal wedlock from and after December 15, 1968, whose mother or father is a 
member of the Jicarilla Apache Tribe, 


*Not in Chronological order. 
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Section 2. Menibership in the Ticarilla Apache Tribe may be granted by a three-- 
fourths majority vote of the whole tribal council to any person of three-eighths 
or more Jicarilla Indian blood who is not affiliated with another tribe. Persons 
born out of wedlock, from and after December 15, 1968, seeking or granted mem- 
bership under this section shall be conclusively deemed to have no greater quan- 
tum of Jicarilla Apache Indian blood than one-half that amount shown for his. 
or her mother on the official-tribal membership roll. (Italics added.) 

Thus, person possessing the requisite quantum of Jicarilla Apache 
blood whose parents were not wed are accorded a status inferior to that. « 
of other persons in other respects of the same class. 

Until April of 1968 such action by a tribe was unlikely to be ques- 
tioned as their acts in dealing with those under their jurisdiction was 
held not to be subject to restraints of the Federal constitution.t See. 
Talion v. Mayes, 163 U.S. 376 (1896) ; Martinez v. Southern Ute Tribe 
of Southern Ute Res.,.249 F. 2d 915 (10th Cir. 1957) ; Barta v. Oglala 
Sioux Tribe of Pine Ridge Reservation, 259 F. 2d 558 (8th Cir. 1958), 
cert, denied, 858 U.S. 932 (1959) ; Native American Church v. Navajo - 
Pribal Council, 272 F.2d 131 (10th Cir. 1959) ; United States v. Seneca 
Nation of New York Indians, 274 ¥. 946 (W.D.N.Y. 1921) ; Glover v. 

United States, 219 F. Supp. 19 (D. Mont. 1963); Unzted States v. 
Blackfeet Tribal Court, 244 F. Supp. 474 (D. Mont. 1965) ; Dodge v. 
Nakai, 298 F. Supp. 17 (D. Ariz. 1968).; Spotted Hagle v. Blackfeet — 
- Tribe, 301 F. Supp. 85 (D. Mont. 1969). That situation was, however, 
_ drasti¢ally altered by the Act of April 11, 1968, 82 Stat. 77, commonly 
known as the Civil Rights Act of 1968, Included in that act as section 
202 'are the provisions popularly called the Indian Bill of Rights. As. 
_ codified in 25 U.S.C. sec. 1802 (Supp. IV, 1965-68), section 202 reads 

“in pertinent. part as follows: 

§ 1802 Constitutional Rights. 

No Indian tribe in exercising powers of self-government shall— 

* * ee * * oa 

(8) deny to any person witbin its jurisdiction the equal protection of its laws 
or deprive any person of liberty or property without due process of law; 

The question thus raised is whether the denial of or exclusion from . 
membership in the tribe of persons born out of legal wedlock is a 
proper exclusionary classification under the equal protection clause of 
the Civil Rights Act of 1968. In my opinion it is not. 

The purpose to be attained in excluding illegitimate issue of ictal 
members is not stated in the constitution. It appears, however, from 
the nature of the provision, and we are led to believe from communica- _ 
tion with members of the tribal council, that the purpose is to deter 
- sexual promiscuity. Whether classification of peo on the basis of 


1 But see Colliflower v. Garland, 342: F. 24 369 (9th Cir. 1965), 
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“the marital status of their parents is a rational exercise of govern- 


mental authority in achieving that purpose in view of other funda- . 
mental rights denied by such classification is the crux of the problem. 
It appears evident from the number and tenor of appeals from 
denials of tribal membership that membership in an Indian tribe is 
cherished no less by those involved than is that of American citizen- 
ship. Tribal membership is as fundamental to Indians as American 


citizenship is to Americans generally. To an Indian membership in an 


Indian tribe corresponds to that of citizenship rather than to member- 


“ship in an organization, fraternity, class, or group. In early dealings 


with Indian tribes, members were, indeed, referred to as citizens of 
those tribes.? Such designation is more closely correlated with the 
designation of tribes as “domestic dependent nations.” Cherokee Na- 
tion v. Georgia, 80 U.S. (5 Pet.) 1 (1831); Worcester v. Georgia, 
31 U.S. (6 Pet.) 515 (1832) ; Choctaav Nation v. United Staiés, 119 U.S. 
1 (1886) ; Cherokee Nation v. Southern Kansas Railway Company, 185. 
U.S. 641 (1890). Membership of non-Indians in the past as “natural- - 
ized citizens” of Indian tribes (see footnote 3, supra) reflects the polit- . 


ical nature of Indian tribes; however, recognition given Indians and 


Indian tribes by the United States Government i is In essence a recogni- 


.tion of race.* Significance has been attached to the degree of 


Indian blood.’ We do not doubt that a tribe may establish a minimum 
blood quantum a person must possess in order to qualify for tribal 
membership. Such classification is reasonable in that it would preserve 
what is inherently essential to the terms Indian and Indian tribe— — 
Indian blood.. 

We are.not unaware of the cases holding that Indian tribes have 
been recognized as having complete authority to determine all ques- 
tions of membership.® Such eae: is now, however, tempered by 


2See 38 Am. Jur. 2d § 115 Citizenship: * * * “A ‘citizen’ in the popular and appropriate 
Sense of the term, is one who, by birth, naturalization, or otherwise, is a member of. an 
independent political society, called a state, kingdom, or empire, and ‘as such subject to its 
Jaws and entitled to its protection in all his rights incident to that relation.” * * * 

5 See, e.g., Act of June 28, 1898, 30 State. 495, 502 (‘Cherokee * * * lawfully adinitted 
to citizenship by. the tribual authorities, * * *”’) ; Cherokee Intermarriage Cases, 203 U.S. 76 - 
(1906) (Rights of non-Indians “naturalized citizens” of Cherokee Bribe) ; Roff v. Burney, 
168 U.S. 218 (1897) (withdrawal by Chickasaw legislature of citizenship of non-Indians 
in Chickasaw Nation): ' 

*See purposes for Indian Reorganization Act stated in Sen. Rept. No. 1080, “734 Cong., 
24 Sess. 

5See Sully v. United States, 195 F. 113, 129 (1912), where the court concluded that 
persons were “* * * of sufficient Indian blood to substantially handicap them in the 
struggle for existence. * * * they were and are of the class and of the persons that 
it was intended to include in the provisions of the treaty and statutes * * *.” 5 

SSee Federal Indian Law, United States Department of Interior (1958), pp. 418+422. 

. t 
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the requirement of equal protection. Where it was necessary in the‘past~ 


that the Federal Government step in to insure equal protection ‘ _par- 
. ticularly in the distribution of tribal assets * the requirement is now on 
the tribe itself to do so. 


Illegitimate children of tribal members making sociteation for. 


tribal ‘nembership, even though living off the reservation, where such 
application on its face presents a claim of qualifying for such mem- 
bership are “persons within its [the tribe’s] jurisdiction,” at least for 
- purposes of the exercise of tribal authority to determine membership, 
and are afforded the protection of the provisions of section 202, supra. 
See Dodge v. Nakai, 298 F. Supp. 17, 24 (D. Ariz. 1968). 
Denial of rights of illegitimate persons to membership is not a ra- 


‘tional exercise of governmental power in the deterrence of illicit con- » 


duct. See Levy v. Louisiana, 391 U.S. 68. (1968). Nor would it be more 
acceptable were the purpose the deterrence of persons from having 


children in order to collect an additional share in the distribution - 


of tribal assets. See Glona v. American Guarantee and Liability In- 
surance Co., 391 U.S. 73 (1968). There is no substantial basis for sup- 


_. port of a premise that exclusion of illegitimate persons from tribal, 


membership would deter sexual promiscuity. And even though the ex- 
pectation of its effectiveness were high, it is improbable that such an. 
exclusion would be sanctioned by the courts, particularly in view of the 
_ fundamental right of membership involved. There are other means 


of combating illicit conduct available to the tribe in the exercise of its: 


police powers, 


Where, as here, a memiaentp alassidicaticn’ is made not based upon . 
an essential requirement of an Indian tribe, serves no rational purpose, - 


and abrogates other fundamental rights, ‘that classification must be 

“and is considered repugnant to the equal protection clause of section 
202, subsection (8) of the Civil Rights Act of 1968, supra, and there- 
Pore void and of no effect. 

A recognition of the substantive right of illegitimate children of 
tribal members to qualify for membership in the tribe necessarily in- 
cludes the requirement that the illegitimate child must bear the proce- 
dural burden of proving the degree of blood claimed from the acknow]- 
edged or putative father. In providing procedures for such proof, it 
is necessary to keep in mind that the provisions of the due process 
clause of the tribal constitution as well as the Civil Rights Act. of 1968, 


7 See Sen. Rep. 377, 53d Cong., 2d Sess: “* *. * In the treaty with the Cherokees; made 
in 1846, we stipulated that they should pass laws for equal protection, and for the seeurity 
of life, liberty, and property. If the tribe fails to administer its trust properly by securing. 
to all the people of the tribe equitable participation in the common property of the tribe, 
there appears no redress for the Indian so deprived of his rights,: unless the Government 
does interfere to administer such trust.” 

8 See Stephens v. Cherokee Nation, 174 U.S. 445 (1899) ; 25. US.C. § 163; Op. Sol. 
M-27759, Jan. 22,1935. 
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supra, raust be complied with. Dodge wv. Nakai, 298 F. Supp. 26, 99 (D.° 
Ariz. 1969). In this regard, whether procedure. is provided by ordi- 


’ . nance enacted pursuant to article ITT, section 3, or by amendment: of 


article ITI, section 2, we. would see no denial of equal protection or 

‘due process were the tribe to establish as a rebuttable presumption that 

an illegitimate child is deemed to possess no greater quantum of: 

Jicarilla Apache blood than one-half of that shown on the official tribal 

membership roll for his or her mother and, further, permitted the 

_ presumption to be rebutted either by oath or affirmation of the father 

- or by determination of paternity by a court of competent jurisdiction. 

In view of the foregoing, the tribe should be advised: first, that the: 

second sentence of section 2 of article TET from which approval was: ° 

withheld is now disapproved; second, that the phrase “in legal wed- 

lock” as employed in section 1, subsection (b) of article III is void.as 

_ being repugnant to the equal protection provisions of aaa 202(8) of 
the act of yee ae 11, 1968, 82 Stat. 77. 

. Raymonp C. Counrer, 
Deputy ea: 


a UEEER COLORADO RIVER BASIN COMPACT—RESTRICTION ON USE 


OF UPPER BASIN WATER IN ARIZONA* 


Water Compacts and Treaties 


The Secretary of the Interior and all other Federal officers and! agencies are 
required by Section 601(c) of the Colorado River Basin Project Act (Public 
Law 90-537) to comply with the Upper Colorado River Basin Compact, 
including the restriction against use for any purpose of Upper Basin water 
in Arizona in excess of 50,000 acre-feet a year. ; : 


Water Compacts and Treaties—Indian Water and Power Resources: 
. Generally ' 

To the extent that there are Indian reserved. water rights in the Colorado River 
for use in the Upper Basin portion of Arizona, those rights must be satisfied 
out of the 50,000 acre-feet a year apportioned to Arizona by the. Upper:: 
Colorado River: Basin Compact. : 

M—36799 ' December 10,. 1969 
To: SECRETARY OF THE InTertor. r 


Supszcr: Navaso Srmam GunerATING Prosect—Usz or Conorapo 
River Warer. 
The Bureau of Reclamation and five electric utilities, three investor i 
_ owned and two public agencies, have completed negotiations and final 
‘contract drafts for construction and operation of the Navajo Project 


_ *Notin Chronological order. 
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for the thermal generation of electric power. The project will be built — 
on the Navajo Indian Reservation near Page, Ariz., using coal mined 
on the Reservation and Colorado River water from Lake Powell. 

The Bureau of Reclamation’s participation will entitle it to approxi- 

‘mately one-fourth of the plant generating capability. This source of 
electric power has been determined. to be the best alternative for sup- 
plying pumping power to the Central Arizona Project. The remainder 
of the plant capability will be used, and is urgently needed, by the 
other parties to supply immediately projected loads. 

All parties except the United States have signed the as contr dois 
for the project, and it is now in order for the United States to execute 
the documents. However, at a meeting with the Congressional delega- 
tions of Wyoming and other Upper Basin States on October 29, 1969, 
objection was raised to the water service contract entered ante by 
Interior with the Salt River Project on January -17, 1969. The Salt 
River Project is one of the participants in the Navajo Project. 

The water service contract, which runs for a maximum of 40 years, 
allows the Navajo Project to use up to 34,100 acre-feet a year of Colo- 
rado River water. Under Article IIT of the Upper Colorado River . 
Basin Compact, water used for the Navajo Project. must be charged to 
the 50,000 acre-feet a year of Upper Basin water that has been appor- 


tioned to. Arizona under the Compact. Lest there be any doubt as to 


this, Section 803(d) of the Colorado River Basin Project Act and Sec- 
tion 6(a) of the water service contract also specifically provide that 
water used by the Navajo Project shall be charged to the 50,000 acre- 
feet.a year apportioned to Arizona. 

The objection of the Upper Basin States to the water service contract 
is based on their assertion that when Indian and other miscellaneous 
uses of Upper Basin water in Arizona are added to the 84,100 acre-feet 
a year committed to the Navajo Project, the total demand in Arizona | 
on Upper Basin water will exceed 50,000 acre-feet. They express con- 
cern that because of the reserved water rights the Indians are claimed 
to have, the Navajo Tribe may be able to insist that the Secretary of 
the Interior deliver water in excess of the 50,000 acre-feet a year 
apportioned to Arizona under the Compact. 

' There is, in my opinion, no legal basis for this concern. The Upper > 
Colorado River Basin Compact is binding on the Secretary of the 

Interior, the Indians, and all others, and it flatly precludes total use 

of Upper Basin water in Arizona in excess of 50,000 acre-feet a year. - 
It does not matter whether the use by the Tndians of their reserved 
» water rights is considered a use by the United States for the benefit of 
the Indians or whether it is considered a direct use by the Indians 
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themselves; such use must be counted’as part of Arizona’s total use of — 
Upper Basin water and charged against the 50,000 acre-feet. Article 
VII of the Compact states specifically: 

. The consumptive use of water by the United States of America or any of its 
agencies, instrumentalities or wards shall be-charged as a use by the State in 
which the use is made * ma 

Section 601(c) of the Colorado Ries Basin Project Act (Public 
Law 90-537). binds the Secretary of the Interior and all other Federal 
officers and agencies to comply with the Upper Colorado River Basin 
Compact “in the storage and release of water from all reservoirs and 

“in the operation and maintenance of all facilities in the Colorado River 
system under the jurisdiction and supervision of the Secretary, and 
in the operation and maintenance of all works which may be author- 
ized hereafter for the augmentation of the water supply of the Colorado — 
River systems.” No one, therefore, should entertain any. doubt about 
the inviolability of the 50,000 acre-feet limitation. 

However, the representatives of the Upper Basin States point to . 

* the Supreme Court decisions in Winters v. United States, 207 US. 
- 564 (1908), and Arizona v. California, 373 U.S. 546 (1963), as justify- 
ing their concern. As explained in Arizona v. California, the United 

States at the time of creating the Indian Reservation reserved. water 

rights for the Indians sufficient to irrigate all practicably irrigable. 


acreage on the Reservations. Therefore—it is contended—the United . 


States is under an obligation to make available for Indian use the 
amount of Colorado River water necessary to satisfy their reserved 
water rights. If such an obligation exists, it has been preserved by 
article XIX of the Compact, which provides that nothing in the 
. Compact shall be construed as affecting “the obligations of the Une 
States of America to Indian tribes.” 

Even if the foregoing exposition of Indian reserved water riglite’j is 
' correet, it is not inconsistent with the Compact’s absolute limitation on: 
combined uses of Upper Basin water in Arizona. In fact, article: 
ITI (b) (4) of the Compact declares that the apportionment to each 
state includes “all water necessary for the supply of any rights which: 
now exist.” It is clear, therefore, that to the extent the Navajo Tribe 
’ has reserved water rights in the Upper Basin portion of Arizona, those 
rights must be satisfied out of the 50,000 acre-feet a year apportioned 
to Arizona. 
_ . As a practical maiter, the water-use experts of the Bureau of Recla- 
mation assure us that the amount of water available—after the 84,100 . 


acre-feet contracted for by the Navajo Project is deducted fre a 


50,000 acre-feet apportioned to Arizona—will be adequate to meet the 


7 


860" DECISIONS OF THE DEPARTMENT OF THE INTERIOR [76 LD. 


Indians? acouably, foreseeable needs. If this estimate. is wrong, the 
deficiency could be made up, under article XVII of the Compact, by 


augmentation through importation of water from-another river basin ©. 


or desalination, for example. But under no circumstances can the 
Navajo Tribe have any complaint against the United States for having 
entered ‘into the water service contract. Section 15 of the plant-site © 
_lease, approved by. the Tribe on September 29, 1969, states: 

In consideration of the execution of this Lease and the benefits to the Tribe 
which shall acerue hereunder, the benefits to the Tribe from the construction 
‘and operation of Navajo Units. #1, #2 and #3 and the benefits to the Tribe from 
Peabody’s mining operations to provide coal fuel for said units, the Tribe agrees . 
_ that during the term of this Lease or the operating life of the Navajo Generation 
Station, whichever is the shorter, of the 50,000 acre-feet of water allocated to 
the State of Arizona pursuant to Article III (a) (1) of the Upper Colorado River 
Basin Compact (63 Stat. 81), 34,100 acre-feet of water per year shall at all times , 
_be available for consumptive use by Lessees in the operation of the Navajo Gener- 
ation Station. and all other purposes related to such operation including coal 
transportation and ash disposal. The Tribe agrees the use of water on Reserva- 
tion Lands within the Upper Basin of Arizona (as said Upper Basin is defined 
in the Upper Colorado River Basin Compact) shall not reduce or diminish the 
availability of said 34,100 acre-feet to the Lessees. This agreement shall not be ~ 
‘construed in any manner as a waiver by the Tribe of any present or Deeperaye 
water rights of.the. Tribe, other than as set forth above. 


| Inthis and other ways, the Navajo Tribe has encouraged the Navajo. 
Project to go forward and the United States to cooperate. As a result. 
of the Project’s construction and operation on Navajo lands, including 
‘the lease of Navajo coal deposits for use in the Project, the Navajo ~ 
Tribe will realize substantial profits. The water service contract was 
‘an indispensable element in the mosaic of events making this possible, 
-and I do not believe that the Tribe could thus encourage the United. 
‘States to. enter into the contract for water service to the Navajo Project 
and later be heard to complain. because the contract has reduced the 
availability of Upper Basin water for Indian use in Arizona. | 
In sum, the Upper Basin states are protected under the Upper Colo- 
rado River Basin Compact and the Navajo Project documents against 
. any infraction of the 50,000 acre-feet a year limit on Arizona use of 
Upper Basin water. The Project—in addition to supplying the pump- 
ing-power needs of the Central Arizona Project and meeting imminent 
loads of the participating utilities—will provide substantial economic . 
benefits to the Navajo Tribe. It will also serve as a prototype for 
similar projects to be built at Kaiparowits in Utah and elsewhere. 
It is our recommendation that you complete execution of the Navajo 
Project documents. 


Mircuert Metric, 
Solicitor. 
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ACT OF JUNE 8, 1906 ; : - 
age 
1. The ‘Antiquities Act of June 8, 1906, which anchors the reservation ts 


by Presidential proclamation of public lands. containing historic | 
landmarks, historic and prehistoric structures and other objects 

of historic or scientific interest and which authorizes the issuance 

of permits for archaeological exploration does not itself effect a 
withdrawal of any lands from the operation of the public land 

laws, ‘and the fact that land contains objects of. possible historical 

or scientific interest or is included in a: permit does not create a 
withdrawal of the land which constitutes a proper basis for 
refusing to’ accept for recordation a notice of location of a 
homesite claim on such: land i in Alaska /_ 1 --2-L----------a-- 183 


“ACT OF JUNE 18, 1934 


“1. The proviso clause of sec. 7 of the act of June 26, 1986, ch. 831, 49 
Stat. 1967 (which requires that proceeds from mineral deposits | — 
underlying lands purchased with funds appropriated pursuant 
thereto be credited to a special revenue account for use in acquir- 
ing lands for and making loans to Indians in Oklahoma), is 
applicable only to proceeds from mineral deposits underlying 
lands for which the consideration was derived from such appro-_ 
priated funds; accordingly, lands acquiredby gift or Sues 
with tribal funds are not subject to that proviso___-______-_..-_ 313 

2. To the extent that offsets, which were claimed by the United States 
- for sums paid to or on behalf of the Choctaw Nation as reflected 
by a stipulation approved by the Indian Claims Commission in 
Docket No. 16 on July 14, 1950, represented funds used to acquire 
trust title to parcels of land for the Choctaw Tribe pursuant to the 
‘Acts of June 18, 1934, ch. 576, 48 Stat. 984, and of June 26, 1936, 
ch. 831, 49 Stat. 1967, the proceeds from mineral deposits under- 
lying said parcels, arising from exploitation of such lands for 
minerals on and after July 14, 1950, have been since that date. 
and now are properly creditable to the tribe instead of the special 
revenue account established, pursuant to sec, 7 of said 1936 Act, 
for wse in acquiring lands for, and making loans to, Indians in 
Oklahoma ‘ 
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\ACT OF JUNE 18, 1984—Continued - — : Page 
8. To the extent that the proviso clause of sec. 7 of the act of June 26, 
1936, ch. 831, 49 Stat. 1967 (which requires that proceeds from 
mineral deposits underlying lands purchased with funds appro- 
priated pursuant thereto be credited to a special revenue account 
for use in acquiring lands for and making loans to Indians in 
Oklahoma), was, on the date of enactment of the act of Aug. 25, 
1959, Public Law No. 86-192, 73 Stat. 420 (Choctaw. Termination 
Act), applicable to proceeds from such parcels theretofore pur- 
chased in trust for the Choctaw Tribe, said proviso remained 
applicable thereto upon enactment of the latter statute, inasmuch . 
as the purpose of the latter statute was to discontinue earlier. 
statutory authorization to acquire additional parcels of land for 
the Choctaw Tribe -and its members, but did not have the effect 
of altering the status of lands theretofore acquired under such 
authority: <sccci2-- sees atcec aes ‘ieee dee Set OS ee ee os 313 


ACT OF JUNE 26, 1936 
1. The proviso clause of sec. 7 of the act of June 26, 1986, ch.-831, 49 
Stat. 1967 (which requires that proceeds from mineral deposits 
_ underlying lands purchased with funds appropriated pursuant 
thereto be credited to a special revenue account for use in aequir- 
-ing lands for and making loans to Indians in Oklahoma), is appli- 
cable only to proceeds from mineral deposits underlying lands 
for which the consideration was derived from.such appropriated 
funds; accordingly, jands acquired by gift or purchased with 
; tribal funds are not subject to that proviso__...__-----___-___.. 313 
2, To the extent that offsets, which were claimed by the United States 
for sums paid to or on behalf of the Choctaw Nation as reflected 
by a stipulation approved. by the Indian Claims Commission in 
Docket No. 16 on July 14, 1950, represented funds used to-acquire 
trust title to parcels of land for the Choctaw 'Tribe pursuant to _ 
the Acts of June 13, 1934, ch. 576, 48 Stat. 984, and of June 26, 
1936, ch. 831, 49 Stat. 1967, the proceeds from mineral. deposits 
underlying said parcels, ‘arising from exploitation of such lands 
for minerals on and after July 14, 1950, have been since that date’ 
and now are properly creditable to the tribe instead of the special 
revenue account established, pursuant to sec. 7 of said 1936 Act, 
for use in acquiring lands for, and making loans to, Indians in 
Oklahomra + ioe See . 818 
8. To the extent that the proviso clause of sec. 7 of the act of June 26,° ~ 
1936, ch. 831, 49 Stat. 1967 (which requires that proceeds from 
mineral deposits underlying lands purchased with funds ap- 
propriated pursuant thereto be credited to a special revenue 
account for use in acquiring lands for and making loans to 
. Indians in Oklahoma), was, on the date of enactment of the act. 
of Aug. 25, 1959, Public Law No. 86-192, 73 Stat. 420 (Choctaw  - 
Termination. Act), applicable. to proceeds: from such parcels 
theretofore purchased in trust. for the Choctaw Tribe, said proviso 
remained applicable thereto upon enactment of. the latter statute, 
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inasmuch ‘as the purpose of the latter statute was to discontinue 
earlier statutory authorization to acquire additional parcels of 
land for the Choctaw Tribe and its members, but did not have the 
effect of altering the status of.lands theretofore acquired under 
such authority__._---. Se eS CE ed = a ee 313 


ACT OF AUGUST 25, 1959 


1. To the extent that the proviso clause of sec. 7 of the act of June 26, 
1936, ch. 831, 49 Stat. 1967 (which requires that proceeds from 
mineral deposits underlying lands purchased with funds. appro- 
priated pursuant thereto be credited to a special revenue account 
for use in acquiring lands for and making loans to Indians in 
Oklahoma), was, on the date of enactment of the act of Aug. 25, 
1959, Public Law No. 86-192, 73 Stat. 420 (Choctaw Termination 
Act), applicable to proceeds from such parcels theretofore pur- 
chased in trust for the Choctaw Tribe, said proviso remained 
applicable thereto upon enactment of the latter statute, inasmuch 
as the purpose of the latter statute was to discontinue earlier 
statutory authorization to acquire additional parcels of land for 

_the Choctaw Tribe and its members, but did not have the effect 
of altering the status of lands theretofore acquired under such 
HuthOrity 2a se eee ed ee 3138 


ACT’ OF APRIL 11, 1968 


BB Where a tribal membership Gasaineation of the J: icarilla Apache 
constitution resulted in excluding illegitimate persons from mem-. 
bership or denied right of such persons to claim the Jicarilla 
Apache blood of their acknowledged or putative father, such clas- 
sification was not based upon an essential requirement of an In- 
dian tribe, served no rational purpose and abrogated a fundamen- 
tal right of membership and was therefore repugnant to the equal 
protection clause of Section 202, subsection (8), of the Civil 
Rights Act of April 11, 1968, 82 Stat. 77, 25 U.S.C. sec. 1302 and 

void and of no effect___._..._-_-_---------.~-~--~--~-~-~---~---- 353 


ADMINISTRATIVE PRACTICE 


1. The procedures followed by the Department of the Interior in the 
initiation, prosecution, hearing and administrative decision of 
mining contests are in full compliance with. the Administrative 
Procedure Act and its requirements of separation of function 
in decision making and do not deny due process__...._-__-._------ 161 


ADMINISTRATIVE PROCEDURE ACT 
ADJUDICATION 

1. The procedures followed by the Department of the. Interior in the 
jnitiation, prosecution, hearing and administrative decision of 

mining contests’ are in full compliance with the Administrative 
Procedure Act and its requirements of separation of function in 
decision making and do not deny due process 
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ADMINISTRATIVE PROCEDURE ACT—Continued 


HEARING EXAMINERS a é Page 
1. A hearing examiner is not disqualified, and his findings will not be : 
set aside; in the absence of a showing of bias; the fact that a 
hearing examiner may have ruled against a homestead entryman 
in a previous proceeding involving, in part, the same issues, that 

are again before him does not constitute such a showing-_--_--- % 


HEARINGS 
1. Where a hearing examiner’s decision contains a ruling, in a single 
sentence, on all of the proposed findings and conclusions sub- 
mitted by a party to a hearing and the ruling on each finding and 
conclusion is clear, there is no requirement that the examiner 
rule separately as to each of the proposed findings and conclusions 
“DGIVIGUAY 222 ee he Set eS * 332 


ALASKA. 


HOMESITES . 
1. Rights to public land in Alaska may be acquired through settlement 
upon, and occupancy and improvement of, land as a homesite 
without prior approval of the Bureau of Land Management, but 
_.. the filing of a notice of location of settlement in the appropriate 

land office is required in order to receive credit for any occupancy . 

or use of land; however, the filing doés not in itself establish any 
rights in a settler but serves only as notice that such rights are 
claimed, andthe acceptance of a notice of location for recordation 
’ by a land office is not a bar to a subsequent finding that no rights 

' ' were established in the attempted settlement__.___________..-_ 183 
ac ede The Antiquities Act of June 8, 1906, which authorizes the reservation 
by Presidential proclamation of public lands containing historic 
landmarks, historic and prehistoric structures and other objects 
of historic or scientific interest and which authorizes the issuance 
of permits for archaeological exploration does not itself effect a 
withdrawal of any lands from the operation of the public land 
laws, and the fact that land contains objects of possible historical 
_ or scientific interest or is included in a permit does not create a 
withdrawal of. the land which constitutes a proper basis’ for 
refusing to accept for recordation a notice of location of a home- 

site claim on such land in Alaska --_--~=-~.-.~------.----- 133 


BUREAU OF RECLAMATION 


EXCESS LANDS 
1. The Secretary of the Interior hag discretionary authority to waive 
price approval on a transfer of excess lands__...____-_____u- 38 
2. The Secretary of the Interior has discretionary authority to permit 
a purchaser of excess lands to assume an outstanding recordable 
contract covering the excess lands, under circumstances where the 
; sale. is involuntary-—- 2-3 22-22 Ss oc ee » 838 
3. There is no discretionary authority to permit a purchaser of after- 
acquired excess land to execute a recordable contract for such . 
Wand Soho a ee ee ob sine ne ee 33 
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BUREAU. OF RECLAMATION—Continued 


RECORDABLE CONTRACTS ; : : Page 
1. The Secretary of the Interior has discretionary authority to waive ' 
price approval on a transfer of excess lands_____.__-__-----~_. . 88 


2. The Secretary. of the Interior has discretionary authority to permit ¢ a 
purchaser of excess lands to assume an outstanding recordable 
contract covering the excess lands, under circumstances where the 
sale is involuntary_.._..~-.---___-_-_-._----~~---~---_---+-- 1 33 

8. There is no discretionary authority to permit a purchaser of after- 

* acquired. excess land to execute a recordable contract for such 
Van 2S oe cn Bt a 33 


COAL LEASES AND PERMITS 


LEASES 
1. Where a coal lease was modified pursuant to section 3 of the Mineral 
Leasing Act to include more than 2,560 acres and where the 
lessee subsequently applies pursuant to that section to add! 
_ another 1400 acres, rejection of the application and cancellation 
of the lease to the extent that it includes in excess of 2,560 acres. 
are required in view of the fact that section 3. imposes a 2,560-acre 
limitation on the size of a modified lease; the acreage limitation 
was not vitiated by the removal of a similar limitation in section. . - 
2 of the act by the ney act of August 31, 1964__--_-_--.-_ 12 


CONTRACTS 
CONSTRUCTION AND OPERATION 
Generally : 

1. The standard of unusualness implied in the phrase “extraordinary 
action of the elements,” in a construction contract provision 
allocating risk of loss before acceptance, must take into account 
the design criteria of the structure destroyed as well as. the 
general departure from the norm of the weather for the place and ; 
SCASON (o.oo on ot cin tee Bene ele L825 


Changes and Extras 

a Where the Government required a construction contractor to utilize 
soil of a marginal.quality in the processing of soil cement for a 
road, pursuant to a specification allowing the use of a single pass 
stabilizer (naming a specific manufacturer’s product or its equal) 
and thereafter issued a sweeping modification of the specifica- 
tions, the contractor, who prior to the modification attempted. 
with a machine of the type named over a period of approximately 
three weeks to produce an acceptable road (including several 
days of “processing performed under the direction of a Govern- . 
ment engineer), was entitled to an equitable adjustment for the 
costs incurred during that period. The Board concluded that ‘a case ~ 
of legal or practical impossibility had been established, since an 
aeceptable road could not be economically constructed under the 
specifications with the soil that had been made available by the 
Goverment <0 pa ee See 88 
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2, Where, in a related appeal, an equitable adjustment was allowed to 
a contractor for specified grading work performed prior to the 
issuance of a major contract modification involving the processing 
of soil cement for a road, which adjustment would include labor 
and equipment expense associated with such grading, the con- 

. tractor was not entitled to isolate and be paid for additional 
grading on the basis of a contract unit price schedule found by the 
Board to be inapplicable. The grading in question was only one 
phase of the work performed under the modified method and 
‘additional costs that may have been incurred during that phase 
could not be considered separately, since the equitable price 
adjustment allowable for changed work should be determined on 
the basis of the difference between the work originally specified 
and the work as changed and actually performed by the con- 
tractor—here costs that would have been incurred under the 
originally specified processing method may have been saved under 
the modified method because certain steps (such as the use of 

. designated equipment) were eliminated__----__------~-------~ 88 

3. A contractor, under a contract calling for the installation of water- 

, line pipe of four possible alternative types, who elected to utilize 
pretensioned concrete pipe, was entitled to additional compensa- 
tion for the extra work involved in encasing such pipe on certain 
curves, at the Government’s insistence (which was based upon a | 
general requirement in the drawings that encasement of pre- 
tensioned concrete pipe was required under certain conditions), 
where the pretensioned concrete pipe specification entitled “Curves 
and bends” provided that no concrete encasement was required 
on certain curves if the pipe was laid thereon in accordance with 
certain criteria. Upon a showing by the appellant that such criteria 

. were met, the Board viewed the specific provision as an exception 

_ to the general requirement, under the circumstances of this claim ; 
but the appellant was not entitled to be compensated for damages 
sustained to its work while awaiting encasement as a result of a 
heavy rainstorm, since (i) it appears that the damage might 
have occurred even if encasement were not involved and (ii) 
the Government is not an insurer of contractors against acts of 
MOtUTe: 225.5 see ee ee Sh Oe ee ae 141 

4. Where subsequent to award of a contract for the construction of a 
transmission line a contractor requests permission (i) to-sub-— 
stitute a subcontractor having adequate financial resources for 
the subcontractor listed in its bid, or (ii) to be allowed to perform 
the work involved itself, and where the contracting officer denies 
the request for substitution on the grounds that there had been 
no showing of a change of circumstances since the time the 
contractor’s bid was submitted, the Board dismisses the con- 
tractor’s claim for increased costs attributed to being required 
to use a subcontractor lacking the required financial resources 
during the erucial early months of contract performance. The 
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Changes and Extras—Continued Page 
dismissal is based upon findings (i) that the subcontractor. listing 
paragraph under which the request for substitution was made con- 
tains no provision for an equitable adjustment if a dispute arose 

as to the contracting officer’s-action thereunder ; (ii) that a change 

in the specifications or in the scope of the work was not involved ; 

and (iii) that appellant’s allegations that the contracting officer’s. 
action in denying the request for substitution was arbitrary and 
eapricious was not related to action taken under the Changes 
clause or other :clause providing for an equitable adjustment 
even though appellant did indicate that the claim might be cog- 
nizable under the Changes clause--------------+-------------- 205° 


Conflicting Clauses 


1. A bid schedule and specifications called for construction of the Gate- ° ~ 

- way Arch and the installation of a transportation system in the 
Arch, and subsequently the schedule (but not the specifications) 
was revised to call only for construction of the Arch, and a contract 
was entered into between the parties providing for construction 
of the Arch to commence after receipt of a notice to proceed, 
and containing a clause providing for liquidated damages to be 
assessed for each day of delay in completing the Arch beyond the 
date fixed by the contract, until completion and acceptance of the 
Arch, Subsequently the parties entered into a second agreement 
(entitled “Transportation Supplement”) which provided for the 
installation of the transportation system commencing on the date 
‘of execution of the Supplement and-to be completed within 95 
days after completion and acceptance of the Arch, and containing 

- a clause providing for liquidated damages to be assessed for each 
day of delay beyond the time fixed “herein” for completion, and 
which also incorporated the specifications by reference (includ- 
ing a clause providing for liquidated ‘damages to be assessed 
in connection with the transportation system if the system was 
not completed within a fixed period from the date of receipt of the 
notice to proceed). In the described situation the Board ruled 
that liquidated damages for delay in completing the Arch would” 
run until the Arch was completed and accepted and liquidated 
damages for unexcused delay in completing the transportation 
‘system would commence 95 days after the Arch was. completed 
and accepted. Since the designation of -the subsequent contract 
as a “supplement” is not determinative, and in the absence of any 
proof that the parties intended the two instruments to be treated 
as one, the Board finds that they are separate and that the term 
“herein” in the Supplement referred only tothe provision ‘for 
completion of the transportation work specifically set forth therein 
and not to any such provision contained in the. specifications ; 
accordingly, the contracting officer erred (i) in looking. to such 
clause in the specifications by which liquidated damages respect- 
ing the transportation work would be assessed within a fixed 
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period from the date of the notice to proceed, inasmuch as that 
clause was found inapplicable, and (ii) in consequently failing to 


Page. 


assess such liquidated: damages from a date controlled by the — 


actual completion of the Arch and its acceptance.___..._--.-.-. 
_ Drawings and Specifications 


1. Where the Government required a construction contractor to utilize 
soil of a marginal quality in the processing of soil cement for.a 
road, pursuant to a specification allowing the use of a single pass 
-Stabilizer (naming a specific manufacturer’s product or its equal) 
and thereafter issued a sweeping modification of the specifications; 
the contractor, who prior to the modification attempted with a 
‘machine of the type named over a period of approximately three 
weeks to produce an acceptable road (including several days of 
processing performed under the direction of a Government 


engineer), was entitled to an equitable adjustment for the costs’ 


incurred during that period. The Board concluded that a case of 

legal or practical impossibility had been established, since an. ac- 
ceptable road could not be economically constructed under the 
specifications with the soil that had been: made available PS; the 
Government = 2 240 82 es A lee SR ae 

2, A contractor, under a contract calling for the installation of water- 
line pipe of four possible alternative types within one bidding 

. schedule, who elected to utilize pretensioned concrete pipe and 

was required by the drawings to encase such pipe with concrete 

and cement encasements under certain conditions, was not 


entitled by virtue of the concrete and cement payment provisions 


(which did not specifically exclude such encasement from a list of 
exclusions from payment) to be separately compensated for such 
encasements. Not only did the pipe payment provision specifically 
provide that no separate payment would be made for such en- 
casement, but the contract also stated that the cost of furnishing 
any item not provided for shall be included in the bid price for the 


work for which the item is required, and the presence of four 


different options within one bidding schedule should have alerted 
the contractor to the possibility that absorbing the cost of such 
encasements would be necessary in order to make pretensioned 
pipe equal in performance to the other options__--__-_-.-__---- 
8. A contractor, under a contract calling for the installation of water- 


line pipe of four possible alternative types, who elected to utilize. 


‘pretensioned concrete pipe, was entitled to-additional compensa- 
tion for the extra work involved in encasing such pipe on certain 
curves, at the Government’s insistence (which was based upon a 
general requirement: in the drawings.that encasement. of .pre- 
tensioned concrete pipe was required under certain conditions), 
where the pretensioned ‘conerete pipe specification entitled 
“Curves and bends” provided. that no concrete encasement was 
required on certain curves if the pipe was laid thereon in accord- 
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ance with certain criteria, Upon a showing by the appellant that 
Such critéria were met, the Board viewed the specific provision as 
an exception to the géneral requirement, under the circumstances 
_. of this claim ; but the appellant was not entitled to be compensated 
for damages sustained to its work while awaiting encasement 
"as a result of a heavy rainstorm, since (i) it appears that the 
damage might have occurred even if encasement were not involved 
and (ii) the Government is not an insurer of contractors against 
acts: Of natures —* 42.200 2 ne et ee 


General Rules of Construction 


1. A bid schedule and specifications called for construction of the. 
Gateway Arch and the installation of a transportation system in 
- the Arch, and subsequently the schedule (but not the specifica- 
‘ tions) was revised to call only for construction of the Arch, and 
a contract was entered into between the parties providing for 
construction of the Arch to commence after receipt of a notice to 
proceed, and containing a clause providing for liquidated damages 
_ to be assessed for each day of delay in completing the arch 
- beyond the date fixed by the contract, until completion and ac- 
ceptance of the Arch. Subsequently the parties entered into a 
second agreement (entitled “Transportation Supplement’) which 
provided for the installation of the transportation system com-: - 
mencing on the date of execution of the Supplement and to be com- 
. pleted within 95 days after completion and acceptance of the 
Arch, and containing a clause providing for liquidated damages 
. to be assessed for each day of delay beyond the time fixed “herein” : 
for completion, and which also incorporated the specifications by. 
reference (including a clause providing for liquidated damages 
to be assessed in connection with the transportation system if 
the system was not completed within a fixed period from the 
date of receipt of the notice to proceed). In the described situation 
the Board ruled that liquidated damages for delay in completing 
the Arch would run until the Arch was completed and accepted 
and liquidated damages for unexcused delay in completing the 
transportation system would commence 95 days after the Arch 
was completed and accepted. Since the designation of the 
subsequent contract as a “supplement” is not determinative, and 
in the absence of any proof that the parties intended the twe in- 
struments to be treated as one, the Board finds that they are sep- 
arate and that the term “herein” in the Supplement referred only 
to the provision for completion of the transportation work specifi- 
eally set forth therein and not to any such provision contained in’ 
the specifications; accordingly, the contracting officer erred (i) 
in looking to such clause in the specifications by which liquidated 
damages respecting. the transportation work -would be assessed 
within a fixed period from the date of the notice to proceed, inas- 
much.ags that clause was found inapplicable, and (ii) in conse- 
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General Rules of Construction—Continued _ Page 


quently failing to assess such liquidated damages from a date 
controlled by the actual completion of the Arch and its 
aeceptance. 222 45-0s bn eg loca nh si sn sees nekhece senseless 
2. A contractor, under a contract calling for the installation of water- 
line pipe of four possible alternative types within one bidding 
schedule, .who elected to utilize pretensioned concrete pipe 
‘and was required by the drawings to encase such pipe with 
concrete and’ cement encasements under certain conditions, 
was not entitled by virtue of the -eoncrete and cement pay- 
ment provisions (which did not specifically exclude such en- 
casement from a list of exclusions from payment) to be separately 
compensated for such encasements., Not only did the pipe payment 
provision specifically provide that no separate payment would be 
made for such encasement, but the contract also stated that the * 
cost of furnishing any item not provided for shall be included in 
the bid price for the work for which the item is required, and the 
presence of four different options within one bidding schedule 
should have alerted the contractor to the possibility that. absorb- 
" ing the cost of such encasements would be necessary in order to 
make pretensioned pipe equal in performance to the other 


Options: (3-226 tos See oa ee ee eee ee 141 


Government-furnished: Property 

1, A contractor under a contract with the Bonneville Power Administra- 
tion to construct a power substation is entitled to an equitable | 
adjustment for constructive acceleration where the evidence 
showed a late delivery of Government-furnished steel for towers 
and bridges, a timely request for a time extension, a denial 
thereof, and an actual speed-up of the affected work. Under the 
standard Bonneville Power Administration Government-furnished 
property clause, a contractor is not entitled to delay costs for 
delay in delivery if. the Government made a reasonable effort to 
secure delivery, However, the fact of delayed delivery may serve 
to support a claim for equitable adjustment based upon a con- 
structive acceleration____----»_--_---_---------4------.-_- ---. 118. 


Intent of Parties 
1. A bid schedule and specifications called for construction of the Gate- 
way Arch and the Installation of a transportation system in the 
Arch, ‘and subsequently the schedule (but not the specifications) 
was revised to call only for construction of the Arch, and a con- 
tract was entered into between the parties providing for construc- 
tion of the Arch to commence after receipt of a notice to proceed, 
and containing a clause providing for liquidated damages to be 
assessed. for each day of delay in completing the Arch beyond the 
date fixed by the contract, until completion and acceptance of the 
Arch. Subsequently the parties entered into a second agreement 
(entitled “Transportation Supplement”) which provided for the 
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instalation of the transportation system commencing on the date 
of execution of the Supplement and to be completed within 95 days 
after completion and acceptance of the Arch, and containing a 
clause providing for liquidated damages to be assessed for each — 
day of delay beyond the time fixed “herein” for completion, and 
which also incorporated the specifications by reference (including 
a clause providing for liquidated damages to be ‘assessed in con- 
nection with the transportation system if the system was not com- 
pleted within a fixed period from the date of receipt of the notice 
to proceed). In the described situation the Board ruled that 
liquidated damages for delay in completing the Arch would run 
until the Arch was completed and accepted and liquidated damages 
for unexcused delay in completing the transportation system 
would commence 95 days after the Arch was completed and ac- 
cepted. Since the designation of the subsequent contract as a 
“supplement” is not determinative, and in the absence of any proof 
that the parties intended the two instruments to be treated as one, 
the Board finds that they are separate and that the term “herein” 
in the Supplement referred only to the provision for completion of 
the transportation work specifically set forth therein and not to 
any such provision. contained in the specifications; accordingly, 
. the contracting officer erred (i) in looking’ to such clause in the 
' specifications by which.liquidated damages. respecting the. trans- 
portation. work would be assessed within a fixed period from the 
date of the notice to proceed, inasmuch as that clause was found 
inapplicable, and (ii). in consequently failing to assess such 
liquidated damages from a date controlled by the. actual com- 
pletion of the Arch and its acceptance-_____________---____----- 48 


Subcontractors and Suppliers 


1, Where subsequent to award ofa contract for the construction of a 
transmission line a contractor requests permission (i) to sub- 
stitute a subcontractor haying adequate financial resources for 
the subcontractor listed in its bid, or (ii) to be allowed to perform 
the work involved itself, and where the contracting officer denies 
the request for substitution on the grounds that there has been 
no showing of a change of circumstances since the time the con- 
tractor’s bid was submitted, the Board dismisses the contractor’s~ 
claim for increased costs attributed to being required to use a 
subcontractor lacking the required financial resources during the 

: crucial early months of contract performance. The dismissal is 

- based upon findings (i) that the subcontractor listing paragraph 

; under which the request for substitution was made contains no 
provision for an equitable adjustment if a dispute arose as-to the 
contracting officer’s action thereunder; (ii) that a change in the 
specifications or in the scope of the work was not involved; and . 
(iii) that appellant’s allegations that the contracting officer’s 
action in denying. the request for substitution was arbitrary and 
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Subcontractors and Supplies—Continued 


capricious was not related to action taken under the Changes 
clause or other clause providing for an equitable adjustment even 
though appellant did indicate that the claim might be cognizable 
under: the Changes clause_.-.______-__-- 


DISPUTES AND REMEDIES 


1, 


Burden of Proof 
Under a construction contract provision which places the risk of loss 


before acceptance on the contractor unless the cause of damage 
is unforeseeable and beyond the control of, and without the fault 
of negligence of the contractor, the burden of proof of the exist- 
ence of contractor fault or negligence, when alleged by the Gov- 
ernment, is on the Government____._______-_.--.-_-- 


DAMAGES 


Actual Damages 


1. A contractor, under a contract calling for the installation of water- 


1. A bid schedule and specifications called for construction of the Gate- . 
‘way Arch and the installation of a transportation system in the 


line pipe of four possible alternative types, who elected to utilize 
pretensioned concrete pipe, was entitled to additional compensation 
for the extra work involved in encasing such pipe on. certain 
curves, at the Government’s insistence (which was based upon a 
general requirement in the drawings that encasement of preten- 
sioned concrete pipe was required under. certain conditions), 
where the pretensioned concrete pipe specification entitled “Curves 
and bends” provided that no concrete encasement was required on 
certain curves if the pipe was laid thereon in accordance with 
certain criteria. Upon a showing by the appellant that such criteria 
were met, the Board viewed the specific provision as an exception 
to the general requirement, under the circumstances of this claim; 
but the appeHant was not entitled to be compensated for damages 
sustained to its work while awaiting encasement as a result of a 
heavy rainstorm, since (i) it appears that the damage might have 
occurred even if encasement were not involved and’ (ii) the Gov- 
ernment is not‘an insurer of contractors against acts of nature___ 


Liquidated Damages 


Arch, and subsequently the schedule (but not the specifications) 


was revised to call only for construction of the Arch, and a contract: 


was entered into between the parties providing for construction of 
the Arch to commence after receipt of a notice to proceed, 'and con- 
taining a clause providing for liquidated damages to be assessed 
for each day of delay in completing the Arch beyond the date fixed 
by the contract, until completion and acceptance of the Arch. Sub- 
sequently the parties entered into a second agreement (entitled 
“Transportation Supplement”) which provided for the installation 


_of the transportation system commencing on the date of execution 
of the Supplement and to be completed within 95 days after com-— 
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‘pletion and acceptance of the Arch, and.-containing a clause pro- 
-viding for liquidated damages to be assessed for each day of delay 
beyond the time fixed “herein” for completion, and which also in- 
corporated the specifications by reference (including-a clause 
providing for liquidated damages to be assessed in connection with 
the transportation system if the system was not completed within 
a fixed period from the date of receipt of the notice to proceed). In 
the described situation.the Board ruled. that liquidated damages 
for delay in completing the Arch would run until the Arch was 
completed and accepted and liquidated damages for unexcused 
delay in completing the transportation system would commence 95 
days after the Arch was completed and accepted. Since the desig- 
nation of the subsequent contract as a “supplement” is not 
determinative, and in the absence of any proof that the parties 
intended the two instruments to be treated as one, the Board 
finds that they ‘are separate and that the term “herein” in the Sup- 
plement referred only to the provision for completion of the trans- 
portation work specifically set forth therein and not to any such 
provision contained in the specifications ; accordingly, the contract- 
‘ing officer erred (i) in looking to such clause in the specifications 
_ by which liquidated damages respecting the transportation work 
would be assessed within a fixed period from the date of the notice 
to proceed, inasmuch as that clause was found inapplicable, and . 
(ii) in consequently failing to assess such liquidated damages 
from a date controlled by the actual completion of the Arch and its 
Acceptance: Cocos Soot a ooh oe setae sees eee - 43 


Equitable Adjustments 


1: Where, in a related appeal, an equitable adjustment was allowed to a 
contractor for specified grading work performed prior to the issu- 
ance of a major contract modification involving the processing of 
soil cement for a road, which adjustment would include labor and 
equipment expense associated. with such grading, the contractor 

. was not entitled to isolate and be paid for additional grading on 
the basis of a contract unit price schedule found by the Board . 
to be inapplicable. The grading in question was only one phase of 
the work performed under the modified method and additional 
costs that may have been incurred during that phase could: not 
be considered separately, since the equitable price adjustment 
allowable for changed work should be determined on the basis 

of the difference between the work ‘originally specified and the 
work as changed and actually performed by the contractor—here 
costs: that would have been ineurred under the originally specified 
processing method may have been saved under the modified method 
because certain steps (such as the use of designated equipment) © 
were eliminated o2.0 (2 oe Se ee ee 88 

2. A contractor is entitled to an equitable adjustment for a constructive 
acceleration based upon the late delivery of Government-furnished 
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Equitable Adjustments—Continued 


rigid aluminum bus where the contractor timely requested, and 
the Government denied, a time extension asking for good summer 
days the following year, for good summer days lost due to the 


‘delay, and where the evidence showed that an essential operation 


in the installation of the bus was unusually vulnerable to adverse 
winter weather. While a lack of a reasonable effort on part of the 
Government to secure delivery of Government-furnished property 
may provide a basis for the Bonneville Power Administration to 
allow a contractor delay costs under the Bonneville Power Admin- 
istration Government-furnished property clause, such delay costs 
may not be considered by the Board in an equitable adjustment. 


ze based upon a constructive acceleration. The equitable adjustment 


is limited to consideration of costs incurred in the ‘acceleration 
‘and not inthe delay... --_..----.-_-~-~_4----1-a 


3. Although proof of the reasonableness of a unit bid price for excava- 


tion negates the contracting officer’s conclusion of ‘an improvident 
bid, that conclusion having led to the refusal of an equitable ad- 
justment for a changed condition, it does not support the con- 
tractor’s claim for an adjustment based upon total costs. In view 
of the less than satisfactory evidence of costs, the Board will wse 
a jury verdict euprosen to establish the amount of the equitable 


adjustMent.us26 22286 oe eke 3B ol ee hone ec elo 


' Jurisdiction . 


1. The Board has no jurisdiction to grant relief for an aheaeaoraie 


delay in delivery of Government-furnished property under the 
Bonneville Power Administration Government-furnished RODEELY 


Clause: 22255 25 esse sect ee Be Sh ot eee oe 


.2. Where subsequent to award of a contract for ‘ne construction of a 


transmission line a contractor requests permission (i) to substitute 
a subcontractor having adequate financial resources for the sub- 
contractor listed in its bid, or (ii) to be allowed to perform the 
work involved itself, and where the contracting officer denies the 
request for substitution on the grounds that there has been no 
showing of a change of circumstances since the. time the con- 
tractor’ s bid was submitted, the Board dismisses the contractor's 
claim for increased costs attributed to being required to use a sub- 
contractor lacking the required financial resources during the cru- 
cial early months of contract performance. The dismissal is based 
upon findings (i) that the subcontractor listing paragraph under 
which the request for substitution was made contains no provision 
for an equitable adjustment if a dispute arose as to the contracting 
officer’s action thereunder ; (ii) that a change in the specifications 
or in the scope of the work was not involved; and (iii) that appel- 
lant’s allegations that the contracting Officer’s action in denying 
the request for substitution was arbitrary and capricious was not 


related to action taken.under the Changes clause or other clause. 


oe 
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DISPUTES AND REMEDIES—Continued 
Jurisdiction—Continued ‘ ; Page 
providing for an equitable adjustment even though appellant did 
indicate thatthe claim might be cognizable under the Changes 
ClAUSE ix St eS en ee ee A ne 205 . 
3. A claim for compensation for the Government’s taking possession after 
work was completed.of a contractor-produced stockpile of excess 
gravel will be dismissed where no relief to the contractor is avail- 

; able under the contract __--------__+---_--- eee 281 
4. The Board will remand to the conbenetins officer for appropriate find- : 
ings of fact and decision a claim first presented to the Board during 
the course of an appeal on other claims, and which had not been 

previously submitted to the contracting officer, inasmuch as the : 
Board’s jurisdiction is appellate only______-----------------_-_- 281 
FORMATION AND VALIDITY , 
Bid and Award 
1. When a decision of the Secretary is challenged in the. courts, and 
_ the litigation has been settled under an agreement which requires 
its revocation, the Secretary will revoke the prior decision-____ 69 
PERFORMANCE OR DEFAULT 
Acceleration : - 
1. A contractor under a contract with the Bonneville Power Administra- ~ 
tion to construct a power substation is entitled to an equitable 
adjustment: for constructive’ acceleration where the evidence 
showed.a late delivery of Government-furnished steel for towers - 
and bridges, a timely request for a time extension, a denial thereof, 
and an actual speed-up of the affected work. Under the standard 
Bonneville Power: Administration Government-furnished property 
clause, a contractor is not entitled to delay costs for delay in 
. delivery if the Government made a reasonable effort to secure 
delivery. However, the fact of delayed delivery may serve to 
support.a claim for equitable adjustment based upon a constructive 
acceleration. «228.006 ie cco hee heb Beebe eee ~ 118 
2. A contractor is:entitled to an equitable adjustment for a constructive — 
_ acceleration based. upon the late delivery of Government-furnished 
rigid aluminum bus where the contractor timely requested; and the 
Government denied, a time extension asking for good summer days 
the following year, for good summer days lost due to the delay, 
and where the evidence showed that an essential operation in the 
installation of the bus was unusually vulnerable to adverse winter | 
weather. While a lack of a reasonable effort on part of the Gov- 
ernment to secure delivery of Government-furnished property may 
provide a basis for the Bonneville Power Administration to allow 
a contractor delay costs under the Bonneville Power Administra- 
.tion Government-furnished property clause, such delay costs 
may not be considered by the Board in an equitable adjustment is 
- limited to consideration of costs incurred in the acceleration:'and 
motsin. the: delays: a2 3 sos i ae hee ee | Nd ye 118 
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Impossibility of Performance - 2 ; Page. 
1, Where the Government required a construction contractor to utilize 
soil of a marginal quality in the processing of soil cement for a 
road, pursuant to a specification allowing the use of a single 
pass stabilizer (naming a specific manufacturer’s product or its 
equal) and thereafter issued a sweeping modification of the specifi- 
cations, the contractor, who prior to the modification. attempted 
with a machine of the type named over a period of approximately 
three weeks to produce ‘an acceptable road (including several days 
of processing performed under the direction of a Government engi- 
neer), was entitled to an equitable adjustment for the costs in- 
curred during that period. The Board concluded that a case of legal 
or practical impossibility had been established, since an acceptable 
road could not be economically.constructed under the specifications 
with the soil that had been made available by the Government____ 88 


EQUITABLE ADJUDICATION 
1. Equitable adjudication is not available to a homestead entryman 
in the absence of substantial compliance with the requirements 
of the homestead laws___----_..----14-------- .-----------+-- . 74 


HOMESTEADS (ORDINARY) 

_ RESIDENCE ; 

1, The homestead law requires an entryman in good faith to estab- 
lish his home on his entry, and, although it does not prohibit him 
from maintaining a second residence elsewhere, the fact that 

: Such a second residence is maintained throughout the period of, 
claimed residence on the homestead entry raises a rebuttable 
presumption that the entryman has not in good faith established 
hig residence upon the entry; where residence on the entry is 
. claimed. for only seven months during the first entry year, the 
minimum 'period required after credit is allowed. for military. 
service, where the entryman maintained “living quarters” else- 
-where which constituted his residence both.before and after his 
sojourn at the entry and which he and his family occupied inter- 
mittently throughout that period, where the entryman and his 
family stayed only five or'six nights at the entry during one of the 
Seven months and spent only weekends there during another, 
commuting daily between the homestead entry and town during 
periods when they slept at the entry, and where no attempt was 
made to reside on the homestead after the first entry year or to 
improve. the dwelling place to make it suitable as a permanent 
habitation, but the entryman did purchase a home elsewhere 
during the life of the entry, it must be concluded that the entry- 
man intended only to satisfy the minimum requirements of the 
law rather than to establish his home on the entry, and the entry 
is properly canceled for failure to meet the residence require-. 
ments of the law--.----------_-------------1-. ie eras ' 493 
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LANDS 


- GENERALLY 
1. The Makah Indian Tribe did- not acquire any interest ‘in the Ozette 


‘Indian Reservation merely because the class of Indians.for whom 


- ‘the ‘réservation .was-established may, whether foe? some or suas 


“purposes, be Considered. Makahs_._ {22.0222 L-iassletle scl. 


.. Since ‘the Executive Order: of April 12, 1893, éstablishing the: Ozette 


Indian‘ Reservation, has not been rescinded or modified;:the right 
of use and occupancy. granted the Indians for whom the reserva- 


3t7 
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14 


. tion was set aside remains.intact, even though those Indians have... 


_-all departed from Ozette and settled. on other reservations, where | 


many. have become SLOWER a me emer eengtemane = 


ALLOTMENTS © 


Gen 


1. Whi 


erally G 
ilé it is Clear that no. Indian may receive-an sllotthent on tw reser- 
vations, Josephine. Valley, 19 L:D.°329 (1894), there is nothing to 


“preclude accepbance of an’ allotment: on one. reservation by an 
. {ndividual: who. is. a member‘ of a class of ncaa sae whom 


another reservation has been established _---.----- eeeee ease 


SUB- SURFACE: ‘ESTATES: - 

1. The proviso clause of sec. 7 of the act of June 26, 1936, ch. 831, 49 
"Stat. 1967 (which. reqiiires that proceeds from ‘mineral ‘deposits 
~ underlying: lands purchased with. funds appropriated pursuant 
; "_ thereto. be credited to a ‘special, revenue account for use in acquir- 
“ing ‘ands: for. and making loans’ to ‘Indians in Oklahoma), is 
- applicable only. ‘to proceeds : from -tmnineral deposits underlying 

: “Tangs for which the consideration was derived from such appro- 
 pridted funds: accordingly, lands ‘acquired by $ gift or purchased 





es ith tribal funds are not subject to. that proviso______ a ace eee 


2. Tot 


‘the’ ‘extent that offsets, which were ‘claimed by the United States 


* for sums-paid to or on béhalf of the Choctaw Nation as reflected: by 


a stipulation approved by the Indian Claims Comimission i in Docket : 


No. 16 on yuly 14, 1950, represented “funds used to. acquire trust 


‘ title to parcels of land for the Choctaw Tribe pursuant to the Acts 
“of June 18, 1934, ch. 576, 48 Stat. 984, and of June 26; 1936, ch. 831, 
oe 49 Stat. 1967, the proceeds from mineral deposits underlying said 
a parcels, arising from exploitation of such lands for nainerals on 
“and after: J uly” 14, 1950, have been since that date and now are 
. properly creditable to the. tribe instead of the special revenue 


2 aecount established, purstiant to sec. 7 of said 1936 ‘Act, for use 


a ‘to acquiring lands for, and ‘making loans soi Indians in Oklahoma 


3. To 


the extent that the pr oviso clause of sec. 7 of the act of Juiie 26, 
1936, ‘ch. 831, 49 Stat. 1967" (which requires that proceeds, from’ 


minéral’ deposits underlying lands purchased with. funds appro- 
. priated ‘pur suant thereto be credited to a special revenue account 
for. use in acquiring ands for’ and making loans to Indians”in 


; Act), applicable, to. proceeds from such parcels theretofore pur-- 


Oklahoma); was, on the date of enactment of the act of Aug. 25, 
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1959, Public Law No. 86-192, 73 Stat. 420. (Choctaw ‘Termination: ~~ 





378 


INDIAN LANDS—Continued 
SUB-SURFACE ESTATES—Continued — : : 
chased’ in ‘trust for the Choctaw -Tribe,:.said proviso remained : 
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-: applicable thereto: upon. enactment of the latter statute, inasmuch 
as the: purpose. of the; latter statute .was to, discontinue..earlier 
_ statutory authorization to. acquire additional. parcels, of..land 


.. for. the Choctaw Tribe. and its members, but. did not have-the: effect .. 

‘of: altering. the status.of Asnds: theretofore. acruined 7 under. such 

cauthority Hu : fice nad . ee 
TRIBAL LANDS 





a The ‘proviso ‘Gldusé-of sec. 7 of the: act’ of June’ 26, 1936, cli; 8813-49 


Stat: 1967 ‘(which requires ‘that: proceeds from niineral ‘deposits 
underlying lands purchased with funds appropriated: pursuant 


thereto be credited to a special reyenue account for use in::ac-. 
~ quiring: lands for .and .making loans: -to. Indians. in .Oklahoma), ; 


- is: applicable, only ‘to-proceeds from mineral deposits underlying 


lands for: which the consideration::was derived, from: such appro- 


-. priated:funds.:acéordingly,. lands. acquired by gift or purchased 


2. To 


_ with Tribal funds, are not ‘subject.to that. proviso. 2-222 24.<-- 
the extent that'offsets, which were claimed by the United States : 


_ for sums paid. to, or on. behalf of the Choctaw Nation as reflected, 


by a. stipulation, approved by the Indian Claims Commission in’ 
Doéket ‘No. 16 on duly 14, 1950, ‘yepresented ‘funds used, to acquire , 
$ trust title to parcels, of land for, the Choctaw. Tribe puri : 





- the Acts of Jane 18, 1984, ch. 576, 48 Stat. 984, and of June’ 26, 


1936, ch. 831, 49 Stat. 1967, the proceeds from” mineral deposits 


a underlying said parcels, arising from exploitation ‘of stich, lands 
; for minerals on and after July | 14, 1950, have been since that date 


and now are properly creditable to the tribe instead of the special 
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‘revenue account ‘established, pursuant to sec. % of said 19386 Act, . : 


for ‘use in acquiring lands for, and inaking ‘loans. to, ‘Indians. ‘in’ 


3 ‘Oklahoma mee ennere onsen nent o rnc enor nec ter 


3..To 


the extent that the. proviso clause ot sec. 7 of the act of June. 26, 


,1986,. ch: 831, 49 Stat. 1967 | ‘(which requires. that proceeds. from 


“ nineral deposits ‘underlying lands purchased with funds ‘appro- 


; priated pursuant : thereto be credited to a special revenue account 


° for use in acquiring jJands for and making loans to Indians in 


"1959, Public Law. No. 86-192, 7B Stat. 420 (Choctaw. Termination : 


Oklahoma), Was,., on the date of ‘enactment ‘of the ‘act, of Aug. 2, 


Act), applicable, to. proceeds from such parcels theretofore pur- 


chased. in trust for the Choctaw ‘Tribe, said proviso ‘remained : 
applicable thereto ‘apon. enactment. of the. latter statute, inasmuch, 


As the purpose of, the latter statute, was ‘to ‘discontinue earlier 
_ statutory authorization to acquire. additional parcels. of land for 
the Choctaw Tribe and its members, but did not ‘have the effect of 
a altering. the. status’ OF. ‘lands ‘theretofore acquired “under such 


authority Ungqeep npn se epee 





INDIAN: REORGANIZATION: ACT * : 
1, The ocetinvencé Gf an election at which the voters choose to make the 


provisions of the Indian Reorganization Act applicable on a given 
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reservation does not mean that the Indians hayine rights -in- the. wens 


reservation must organize thereunder__—- 
2. The oceurrence.of: an: -election. to: determine ‘the Laie ity of, the 
. Indian: ‘Reorganization, Act. to. the Ozette Reservation dia not 
,change.or in any: way : affect. the interests of: the Indian benefici- 
aries. named in . the 1898, executive order. eeablshing,, the 





3. The: proviso clause of sec. 7 of June 26, 1936, ch. 831, 49 Stat. 1967 


_ Cwhich requires that proceeds from’ mineral deposits underlying 
lands purchased with funds appropriated pursuant theréto: be © 


“credited to a special revenue account for use in acquiring lands for 

and making loans to ‘Indians in Oklahoma), is applicable only 

“to proceeds from mineral’ deposits underlying Jands for which the 

: consider tion, was’ dérived from such appropriated ‘funds ; accord- 
“ingly, lands acquired by gift or purchased with ‘tribal ands: are 

“not, subject to, ‘that proviso-__--___ ae ae eae ee ee 

A. To the extent that offsets, which were élaimed: by the United States 
for sums paid to or on behalf of the Choctaw Nation as reflected 


“by a ‘stipulation approved by the Indian’ Claims Commission in *: 


. Docket ‘No. 16 on J uly 14, 1950, represented funds used'to acquire 
‘trust title to parcels, of jana for the Choctaw Tribe’ pursuant to 





the A s of ‘Tine 18, 1934, ch. 576, 48 Stat. 984, and of June 26, 
“1986, ch. 831, 49 Stat. 1967, the _proceeds from mineral ‘deposits 
“ander lying said parcels, arising from exploitation of such Jands for — 
‘minerals on and after J uly 14, 1950; have been since that ddite’ and 
. now are properly ereditable to. the tribe instead of the special: revye- 
“nue account established, pursuant to: sec. 7 of said 1986 Act, for 
‘use in: acquiring lands for, and making loans ‘to, Thdians- in 





5. To the ‘extent that the ‘proviso clause of ‘séc. = of the ‘act of Tune 26, 


4986, ch. 881, 49 Stat. 1967 (which requires that: proceeds from 
‘ ‘mineral deposits underlying lands purchased’ with funds appro- ; 


“priated pursuant thereto be credited to a special reventie account 
_ for use in acquiring lands for and making loans to Indians in 
* Oklahoma), was, on the date of enactment of the aet of ‘Aug, 25, 
1959, Public Law No. ae i Stat. 420 ( Choctaw Shaeiag 





“ author ization to ‘acquire additional parcels of and for the’ Choctaw 
“Tribe and its members, but a did not have the effect of altering the 





INDIAN TRIBES . eRe ay ae Barer fs oa ebeed beital Jas : 
ENROLLMENT : ee 





1. Where:a.:tribal membership: classification, of the. Jicarilla: Reales Con « 


~ Stitution resulted. in excluding illegitimate persons from.member- 
“ship: ‘or. denied right ‘of such persons to:claim the: Jicarilla- Apache 
blood. of their acknowledged. or putative father, such lassification 
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ENROLLMENT—Continued 


’ gerved no. ational purpose and abrogated a futidamental right of © 


was not based: upon an essential tequirement: ofan Indian tribe, 


menibership aud ‘was therefore repugnant to the equal pr‘ ‘otection 
@laiise of Section 202, subsection (8), of the Civil Rights Act ‘of 
April 11, 1968, "82. Stat. 77, 25 U.S.C. sec. 1302 and wold and of 3 no 


effect wana nena nnn nnn ncn ne 


FISCAL. AND FINANCIAL AFFAIRS 
1. The proviso clause of sec. 7 of the act of June 26, 1936, ae 831, 49 Stat, 


wy 


1967 (which requires that proceeds from mineral deposits under- 
lying lands purchased . with funds appropriated pursuant, thereto 
be er edited toa special. revenue account for use in acquiring lands 


for and making loans to Indians in Oklahoma), is applicable only, 


to proceeds from mineral deposits underlying lands for which the 
consideration was derived from such appropriated funds: ac- 
cordingly, Jands acquired by gift or caine with tribal funds 


are not subject to that PLOVINO 25 See ee 


To.- 
for sums paid ito or on behalf of the Choctaw Nation as ‘reflected 


the extent that offsets, which were claimed by the United States 


by.a stipulation approved by the Indian Claims Commission in 


, . Docket No. 16 on July 14, 1950, represented. funds used to acquire 


trust title to parcels of land for the Choctaw Tribe pursuant to 


a the Acts of June 13, 1984, ch. 576, 48 Stat. 984, and of June 26, 1986, 
; ch. 831, 49 Stat. 1967, the’ proceeds from. mineral deposits under- 


_ for use. in acquiring lands. for, and making: loans to, Indians din., 
Oklahoma pine hater pee ce ep neon te eee erin ereioeee ‘ 


3. To 


lying said parcels, arising from exploitation of such lands ‘for 
minerals ‘on and after July 14, 1950, have been since that date and 


how are properly creditable to the tribe instead of the ‘special ‘ 


revenue account established, pursuant to sec. 7 of said 1936 Act, 


‘the extent. that the proviso clause of sec. 7 of the act of June 26, 


1936, ch. 881, 49 Stat. 1967 (which comes that proceeds from 


niineral deposits underlying lands purchased with funds appropri- 


. ated pursuant thereto be credited to.a special revenue account, for 


ase in acquiring lands for and making loans to Indiang in Okla- 
-homa), was, on the date of enactment of the act of Aug. 25, 1959, 


Public Law No. 86-192, 73 Stat. 420 (Choctaw Termination Act) . 


me?) Lpplicable to proceeds from such parcels : theretofore purchased in 


trust for the Choctaw. Tribe, said proviso remained applicable 
thereto upon enactment of the latter statute, inasmuch as the pur- 
pose: of ‘the latter statute was to discontinue. earlier statutory au- 
thorization. to. acquire additional. parcels of Jand for the Choctaw 
Tribe and its members, but did not have the effect of altering the 
status of lands theretofore acquired under such author ages aee 


MEMBERSHIP 


1. Where a tribal meinbership classification’ ‘of ‘the Jicarilla:- Apache con-*~” 


stitution resulted in excluding illegitimate persons from niember- 


‘ghip or denied: right of such persons to claim: the Jicarilla Apache 


“-plood ‘of their ‘acknowledged or putative father, such classifica- 
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MEMBERSHIP—Continued DHE BEN GRRE ae Et as Dine. 
tion’ was not based’ upon an éssential requireniént ‘of an‘ Iidian 
tribe, served no ‘rational. “purpose and abrogated: a Tunda: éital 
right. of membership and was therefore repugnant’ ‘to ‘the ‘equal 
protection clause of: Section 202, subsection (sy, of the Civil Rights 


"Act of April 11, 1968, 82 Stat: 77,25 U.S:C. sec. 1802 and void and 
OL NO-CeCtes a2. es NS ee ae Ee 353 


INDIAN WATER AND POWER ees 


GENERALLY : 
1. To ithe extent that there are “Indian: reserved “water vights. in the 
: ‘Colorado ‘River for use in the Upper Basin portion of “Arizona, 
” those rights must be ‘satisfied out of the 50, 000 acré-feet'a year 
apportioned to Arizona by ‘the Upper Colorado ‘River Basin ae 
Onna osc Tra E 857 


INDIANS . 


‘“QIVIL RIGHTS 
1. Where a tribal membership classification-of the Jicarilla. Apache. con: ::: 
’ stitution resulted .in excluding illegitimate: persons. from. member-.. 
- ship or-denied: right of such; persons to. claim the.Jicarilla Apache 
., blood of their. acknowledged or, putative father, such classifica- 
_ tion was. not based upon.an essential requirement of an Indian 
on tribe, served no. rational. purpose - and abrogated,.a- fundamental. 
; right: of membership . and. was therefore repugnant to the equal 
-. protection clause,of Section : 202, subsection (8),.0f. the Civil Rights 
_ Act of April 11, 1968, 82.Stat. 71, 25 U.S.C. sec. 1302 and voidand 
» of,.no; effect_---.-. ret Sa i Sa peen--------2-~-------. 38583 


TERMINATION OF STATUS : a 
1. To'the extent that the proviso clause of sec. 7: 1 of the see of June 26, 
1936, ‘ch:'-831, 49 Stat. 1967. (which requires that proceeds from 
‘mineral deposits underlying. lands -purchased: with’ funds appro- 
““priated ‘pursuant-thereto be credited: to a'special revenue account 
.for-use in acquiring lands for and making loans to Indians in 
“- Oklahoma), was,’on the date of enactment’ of the act of Aug. 25, 
1959, Public Law No: 86-192, 73° Stat..420 (Choctaw Termination 
“ Ket, applicable ‘to’ proceeds from ‘such parcels theretofore pur- 
* chased in trust for the Choctaw ‘Lribe, said proviso'remained ap- 
‘plicable thereto upon enactment of the latter statute, inasmuch | 
-as’ the purpose of ‘the latter statute was to discontinue earlier 
statutory authorization to acquire additional parcels. of land ‘for 
* the Choctaw ‘Tribe and ‘its members, but did not have the effect of | 
‘altering ‘the status of lands -theretofore acquired Lait peace 
authority: linet ee a Be eu iete 3138 
“TRIBAL ENROLLMENT _ oe Mer ae 
1. Where a tribal member ship diassification of the J icarilla ‘Apache ‘con- . 
‘stitution resulted. in excluding illegitimate persons ‘from ‘member- 
; ship or denied right of such persons | to claim the Ji icatilla Apache 
‘blood ‘of their acknowled ged or. putative father, such classifica- 
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INDIANS—Continued 
TRIBAL ENROLLMENT—Continued ; : fee 
tion was not based. upon an essential requirement .of an Indian 
tribe, served no rational purpose and abrogated a fundamental 
right of membership and was therefore repugnant to the. equal 
. protection clause of Section 202, subsection. (8), of the Civil Rights 
Act of April 11, 1968, 82 Stat. 77, 25 U.S.C. sec. 1802 and void and 
of no Ra ss So See et td 


MINING CLAIMS 
GENERALLY 


LA Departmental, decision holding a mining claim. to be null ‘and ‘void. 
‘because it was located after July 28, 1955, for a common variety 


of building stone will be vacated and, the case remanded for a 
further hearing when so ordered by a final court decision_______- 
2. The provisions of Rev. Stat..sec. 2332 do not pr ovide an independent 
means of acquiring title to a mining Claim and particularly do not 


Page 


193 


dispense with the necessity of there being a valid discovery on.) 2°." 





the -chaimso2 3-33 st es cee es Se ee ee eke es _ 
COMMON VARIETIES OF MINERALS: 


1. A mining claim allegedly valuable for magnetite and sand. and gravel 


located prior to the act of July 23,1955, is properly: déclared: null 
‘and void where the evidence stipports a finding that there*is not 

a valuable deposit of magnetite within the claims, and “also sup- 
mae a finding that the sand and gravel is a common variety for 
which no market was shown ‘to exist prior: to the act of' July 28, 
1955, which precluded the location of mining ‘claims for common 
varieties of sand and gravel thereafter-_ 2 see Re Se Ba 

. If a deposit of decomposed granite which is used: ae for the same 


purposes as other similar deposits of decomposed granite: which |» 
are a. common. variety possesses properties giving it.a distinct and 


Special value for such uses that. is recognized by the premium 
price it commands in-the market place, it is not a common variety 

of stone and-is locatable under the mining laws, but where, the 
evidence is: not: clear.as to the competitive prices .of decomposed 
granite.in the market. area, the. case is to be. remanded for the 

. development of.fuller and clearer: evidence: on that point.2c2-_ 

3. Whether a. deposit of sand, gravel,.or stone within.a:mining claim is 
- a common variety no longer locatable under the mining Jaws since 

the. act of July 23,1955, or is still locatable as.an uncommon 
variety depends on whether it has a unique-property and; whether 

the: unique property gives.it.a special and. distinct value... 

4, The fact that a deposit of sand and gravel -has a location closer.to the 
. market than. others does. not make it an- “uncommon, variety” .as 
location is not_a unique property inherent in the deposit but, only 

an extrinsic factor_.__--..----..--_------__-.----. ip aoe . 


“marketing area but which i isnot shown to be sig) ghificantly superior 
jin physical properties to. thie’ predominant commercial’ sa id and 
gravel deposits in the area is not an uncommon variety_—-—---. 
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61 


160 


161 
5. A deposit of sand and gravel which has physical characte istics ‘that ae 
surpass those of some operating sand and gravel deposits ‘in the’ 
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MINING CLAIMS—Continued 
COMMON VARIETIES OF MINERALS—Continuéd: °° | aan Page 
6. A mining claim located for deposits of sand, stone and. gravel prior 
tothe act: of July 28, 1955, which ‘are common varieties of such 
‘Materials, is invalid where itis not shown that the material could 
have been marketed at a profit prior to the date of the statute... 161 
7. Deposits’ of building stone which ‘ave of widespread occurrence and: - 
“-yhich are“used- for decorative construction and landseaping only 
because of thé variety of colors in which the stone characteristi- 
eally occurs are common varieties of stone not subject to: mining 
-Jocation after July 23, 1958+ 2-- ie 181 
&.: ane claims located prior to July 23, 1955, for common varieties of 
“building ‘stone are ‘valid ‘only if they: mie all the requirements 
‘- of the mining laws, including discovery, as of that date-_...--. 181 
9. Mining claims located for common varieties of building ‘stone will be 
’ ‘aéelared invalid for lack of discovery where the evidence shows 
~ that: at most ‘small’ quantities of stone may have been sold: from 
Ps feiy claims‘at' an in¢onsequential profit prior to July: 23, 1955, 
‘and the claimants declare that they could not make a business of 
Operating any’ one of the claime 2 fost 182 
10, A Departmental decision. holding a mining claim to be null and: void 
because it was located after July 23, 1955, for a common variety . 
of building stone willbe vacated and the case remanded fora - 
_ further hearing. when. so. ordered by. a final court decision Sits 198 
11. It. is not necessary. to show that minerals have actually ‘been sold 
aa order to satisty the requirements for discovery on a.placer min- 
. ing.claim. located for common varieties of sand and gravel before 
- ay. 23, 1955, but it must be shown that the-material on the claim 
-.could, have been extracted, removed, and marketed: at a profit 
; _ prior to the Mate snes a BA ee 1 oe 299° 
12. If A. deposit of, decomposed, granite which is aa for the same pur- 
poses as other deposits of the same material which are-a common 
. variety does not command a higher price in the market, it dees 
not. have a special: and. distinct value and it too is .a common 
: variety of . stone. not. locatable under the mining laws. after 
July 23, 1955.-----------------~--+-------~---+------- Seccesoe 818 
18. Ina Government contest brought against a group of limestone placer 
: mining claims located after July 23, 1955, on the charge that a dis- 
covery of a valuable mineral deposit has not been made within the 
limits. of any of. the claims, the charge is properly construed as 
_ raising the issue of whether or not the material found on. the 
; claims. is a common, variety. of stone where it. is. clear that the — 
-mining. claimant understood this issue to be one of the grounds for 
the contest prior to the commencement of the eontest hearing, 
where: a prehearing conference was granted for the express pur- 
_ pose: of clarifying any question as to the meaning of the charge 
stated.in.the complaint, and where the. claimant was prepared 
” to and did submit evidence at the hearing on the issue_____._--_- 3381 
“44. ‘he common varieties of stone excluded from mining location by the 
act of July 23, 1955, are not restricted only to building stone__-__ 331 
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MINING CLAIMS—Continued 
COMMON VARIETIES OF MINERALS—Continued ‘ : : 
15. Limestone which. contains.at least 95 percent of caleium. carbonate 
and magnesium. carbonate. is. a. chemical or metallurgical. grade 
limestone. which remains, Jocatable under the mining laws as an 
: uncommon variety. .of Bo ae ee ieee CEE Be sslees er aise 331 
16. When. limestone is claimed to be an. uncommon variety because it 
cis uniquely . white in. character,‘a finding to that effect cannot.be 
“made when it- appears that.there are. varying degrees of whiteness 
and the evidence does not show which degree is unique_----2-.-. 331 
. Limestone which is crushed to some degree in its natural state is not 
_,to. be: -deemed an.uncommon vatiety of stone only. for that reason. 
where no. value is added. to the material in.its use and. the crushed 
: condition merely lessens the cost of mining the stone.and enables 
“the producer to: make .a greater profit... aos rina abst Sates Baia teen » 881 
18. “Where a deposit of limestone consists of both an uncommon ‘yariety 
and:a.common variety, the validity: of a mining claim located. for 
the deposit after. July 23, 1955, depends upon whether a..valid - 
a discovery has been made only with respect .to.the uncommon 
variety ; ; the determination must be-made without any considera- 
_ tion of any. value that.the. common variety may. have. .------u.. 88h 


CONTESTS |. .5: 
1. Hvidencée tendered on appeal to the Secretary: ‘of the Interior after a 
ue - hearing hag’ been ‘held ‘in’ a Government mining: contest case can- 
not ‘be considered’ and weighed with the evidence presented at the 
ts hearing in-making-a decision on the merits of the contest since the 
“ yécord made ‘at the: hearing constitutes ‘thé sole basis for: deci- 
“gion: howevér, stich evidence may be considered «in determining ; 
“ swhether there is any’ justification for’ ordering a further liear- 
-ing in-the case and where it appears that most of the evidence | 
“pertains to a ‘discovery on a portion of a claim’ which has been ~: 
appropriated: for a roadway by the Forest Service and ‘the re- 
maining ‘evidence ‘is insufficient’ to indicate a discovery on. the 
 ‘vethaining ‘portions of the claim, anew hearing is not'‘warranted__' 37 © 
2, A’ Governiient minéral examiner las :no duty to do: discovery work 
on a mining claim but merely to investigate the claim to determine 
" ‘whether -a'- discovery has been made: therefore, testimony. by ‘ani 
“examiner that; he examined -a: mining claim and the workings 
“thereon but-found no evidence of a valuable mineral deposit is 
‘sufficient “to establish a prima facie « case by: the over niens as 
“=it9- the invalidity” of’ the claim. - ‘ 
8. The- technical: exclusionary rules of evidence applied in court’ pro- 
“ceedings: need: not be followed in ‘administrative’ hearings: -there- 
fore, the fact that hearsay evidence, consisting primarily of assay 
- reports, was: presented: by both parties in' a‘Government contest 
* together with other evidence i is lio veason for changing a decision 
“invalidating - a ‘mining ‘claim which 3 As ‘Sustainable even withour 
: ane ev. idence: pete Soe 
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MINING CLAIMS—Continued 
CONTESTS—Continued 


i mining claims. located. ‘atter. July 93, “4955 
discovery of a valuable Iineral de} osit: has. not been made within 


a prehearing ‘conference “was, ‘granted for 
: clarifying. any question: as to the meaning, of. the charge stated in 
“the” complaint, and where ‘the, claimant Was prepared. to and. aid 
submit. evidence at the hearing. on the’ issue... 


DETERMINATION OF. VALIDITY. :: 


INDEX-DIGEST — 885 







' ‘on. ‘the ieee ‘that a 








the limits of, any of the claims, the charge i is properly, construed as 


: raising the issue ‘of: whether or not. the, material, found on the 





claims is.a common variety of. stone where is clear that. the. min- 
ing claimant understood this issue to be 0 y of, the grounds for the 
contest prior to the commencement of the contest, hearing, where ; 
e express purpose of 







381 





1. In order to. demonstrate the: validity: of a mining claim’ 3 it. ‘miviat' ‘be 


2. Where a, yalid. discovery of.2, valuable mineral deposit has not been... 


OH 


-shownias.a ‘present: fact: that the claim. is: valuable: for: mining 


purposes, and if. that fact.is not established: by: the evidence; the . 


claim ‘is properly declared'-null andi void}: it: is:immaterial::that : 
ithe élaim may have’ been successfully niined: at some timé:in the 
pastor that at sometime in:the future, depending upon-increased 


mineral prices .or. improved. mining: technology; ‘it may: ‘become 
valuable for mining purposes__——-~----~--------~-~----25 sopeureeys ft 





ee 


made within, a mining claim located” in a, national forest prior: to 
the construction by the: Forest, Service of, a. logging road through 





7 the-claim, the. road-was.a valid appropriation by. the United, States 


of, the land included in the right-of-way, and is. reserved from entry. 


» Under the. mining. laws; therefore, . whether, or not the presence - 





of the road caused. some interference with, mining, activities on, the 


: _ claim does not excuse the mining claimant’s, failure to show a valid, : 
2 discovery thereafter. or otherwise. give him any. rights in, the un- 
. appropriated portion. of, the claim, superior. to the, United States 
im the absence of a valid discovery. : 
. A building: stone claim located on Jand, which has some value for the 
"stone but a greater. value for. non-mining. purposes, even: though 
it is not presently. being used for such. purposes, is invalid because : 





the land is not chiefly. valuable for, building. stone_._~--..-_---~ 482 


.. Where. a court has remanded,,a. case to. ‘this Department for further 


videntiary proceedings. on a finding. that there. was not, a prima 








facie. substantiation in the record for the standard employed in 
"determining - the validity. ofa. mining claim, it.is proper at, the 


hearing on remand to consider, all evidence, relating to the validity 


..of. the claim ; especially... where any. ‘question. raised by the court 

» as to the standard has been- resolved by: subsequent sane of. other . 

, courts .--- Sah a eS a a EY a a ek at 233 
. In ‘deternining whether a deposit, of. ore: is a valuable “deposit within 


_ the meaning of: ‘the mining, laws,. the prudent, man test.of Castle v. 
Womble, is. applied, ane this. mee include. a consideration: of: the 





373-534 —70——-6 
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MINING CLAIMS—Continued  _ 
? DETERMINATION OF VALIDITY—Continued 
“marketability « of the’ ore’ ‘anc 
: 700 develop’ a valuable mine “pased® upon 


: _ Page 
‘a ‘proaent’ jan: could expect: 
eaerans predictable 








233, 





: geese edings “may “Ghaileng the: “validity of “jnining claim and 
i x sider! facts showing’ : éther or: not theré is a valid’ discovery 
“ofa valuable mineral’ déposit' which | are in: existence at least up 
to the time when the: patent applicant’ nas’ completed’ all’ the ‘re- 
quirements imposed on him, including ‘posting arid ‘publishing. of}. 
‘his, application and: the payment ‘of: all: fees.; ‘the. Department ‘is | 
» onot: restricted to facts:in: existence conly: atithe: time: the eatent 
‘application -is fil€d ot unede eke res See Bhd ees o8 234 
. Theisale: of: sand. and: gravel: from a: mining: claim: for Use as fill. ma- 
terial; ox for comparable purposes | for awwhich ordinary earth could 
“be: used,: cannot: ‘be. considered in: determining the marketability 
of the. material. on. the: Claim: iu ; 


DISCOVERY Het pabiaceruicmin, 
1. TO ‘constitute | a valid’ discovery ‘upon'a lode wining claim there must” 
“pea! ‘discovery ‘on ‘the’ claim’ ofa ‘lode or vein: bearing riineral 
“which would watrant: a pradént’ man in: ihée expenditure ’ of his 
“Jabor and ‘means, with’ a ‘reasonable prospect™ of ’ success, in: “de- 
“veloping a a ‘valuable mine ;"it is t' sufficient that’ there’ isvonly a 
: “showing: which would warrant: further’ xplordition in ‘the hope of 
° finding’ ‘a’ valuable ‘di ; 
2, In order tobe’ “valuable”: Within the’ méaning ‘of the’ mining 1aws, a 
a deposit of limestotie phust’ be’ marketable, and where ‘it is acknowl- 
“edged that there is no“market for the limestone found: on a mining 
claim, even though it may’ be: equal: im quality: to limestone which 
“is” “marketed, the éxposure’ of. thé’ limestone‘ does moe constitute 
the’ di sovery ‘of a valuable mineral’ deposit-: : 
es A Government : mineval: examiner has no ‘duty: to do discovery’ work 
on a mining ‘claim “put ‘merely ‘to! ‘jHVestigate the ‘claim’ to’ ‘de- 
F ‘tertning’ whether: @: ‘discovery has been’ made} therefore, testimony. ' 
“by ‘an examiner “that he ‘examined | ae mining ‘claim and the work- 
vings’ ‘thereon But found ‘no vidence” of ‘a ¥aluable’ ‘mineral’ de- 
posit is’ Siifficient to éstablish | a prima facie c case by the “Govern- 
*“wnént' as: to the “invalidity of the claim: 
4, A mining claim allegédly ‘valuable for. magnetite and sand and ‘gravel 
 Jotated ° ‘prior to the act’ of J uly 23; “1955, is properly declared null 
and void where the evidence ‘supports a finding that: there ‘is ‘not ae os 
“al valuable: dépos tof magnetite ‘within: the’ tlaims, and” ‘also sup-°.~ 
ports a ‘finding that the ‘sand ‘and gravel is’ a common ‘variety ‘for 
“which ‘no market was ‘shown to’ exist prior to the act of’ July 23, 
1955, which precluded the location of mining claims for common 
varieties of sand and gravel thereafter_______-._.-_-.-___--.-~_ 57 
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MINING CLAIMS—Continued 
DISCOVERY—Continued 





5, Mining claims located for. common. varieties of uilding. istone will ber 


declared invalid for lack of discovery where the evidence: ‘shows 
“that.-at- most small. quantities of stone. may. have. been‘ sold: from 

‘a few. claims. at an: inconsequential profit: ‘prior: sto July. 23,1955, 

i and the: claimants: declare that. they. could not make a business of 

_ operating any oné. of: the. Claims. 222222220228 ast Sa eae 

6. In applying the ‘prudent man. test: of. discovery: to determine’ ‘whether 
i a mineral deposit i is: :valuable,. there is‘no: dichotomy. between: spres- 
“sent “Marketability’ and.future marketability pecause. the. terms are 
simply. relative’. terms. used. in “determining . whether, the: ‘prudent 

man ‘would: have & reasonable. Brospect va success: i in } developing a 

ify + waltlable mine 0 0 ee 
‘In: determining whether a deposit: of ore is .a-valuable deposit within 
the meaning of the:mining laws, the prudent: man test’ of Castle v. 

“, Womble:is. applied, and. this may..include’a consideration of: the 
‘marketability. of the oré and whether a prudent-man could’ expect 

:..to develop.a yaluable mine based upon, rationally. predictable eco: 
homie'circumstances from ‘present. known facts and not. upon mere 
“i speculation of ‘possible. substantial, unpredictable changes in: the 
a Warket plaée resulting from ‘severe: changes in world political and 





» and economic conditions, or. the unforeseen. lowering of, costs: due: : 


4 toa: dramatie technological breakthrough—_------12.- Soe Poe aioe ay Ed 
8A ‘prudent man could. not reasonably. expect. to « develop a ‘valuable jnine 
» for: manganese . where the erratically: disseminated. ore tends. to 


be of-a low’ grade whichis not marketable. without prohibitively : 


costly benefication and it-is likely that even the benefication proc- 


cesses. may not be able to upgrade the ore and remove the im-. . 
purities | adequately to meet commercial standards, and” ‘where, : 


387 





182 


233 


238 


4 in any event, the quantity, of the ore shown i is insufficient to Justify ee 






oof ie which ‘ao. ‘not. “justify. ‘development 9 work. to develop a 
; valuable Imine ‘at the time. a patent, applicant has done all that the 

: law. requires are ‘not sufficient to. show a discovery under the min- 

- ing: laws entitling the, elain ant to the issuance of a patent for 
: the claim 

10. Until a Patent issues the ‘Departinent of Interior. in proper contest 
a proceedings may challenge: the validity of. a mining ‘elaim . and 

” consider facts. S bowing whether, or not there is a yalid discovery 











of a valuable mineral deposit which are in existence at least. 


233 


238: 


“Up to the time when the patent applicant. has ‘completed all the ~ 





_requireni nits | imposed on. him, including posting and publishing 
: of his ‘a plication | and’ the: payment ‘of all. fe ; the Department 
i not restricted to facts in existence only ‘at ‘the time the pete 
plication is. filed : 
wil. It is not.neces ary to ‘show that minerals’ have actually been sold in 

“ order to satisfy the requirements for discovery ona placer mining 
claim. located. for common ‘varieties of sand and gravel before 
July 23, 1955, but it must be shown that the material on the claim 
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MINING CLAIMS—Continued : ee 
-. DISCOVER Y—Continued : Was he EEE MET ge 
‘could: ‘have been extracted, pemipeet: and. mare ted: ata profit: 
prior to that datel: : ‘ oe Lal 
12. A-mining claim: located for sand and gravel prior ae July 23, 1955, 
- is‘ properly held. to be null and yoid, notwithstanding evidence of 
“the sale’ of. some material from the claini prior to:that date-and 
evidence that 5 year's after that date a commercial sand:and gravel 
operation was: established’ on ‘the. claim, whére the: evidence ‘of : 
such salés is susceptible; because’ of the claimant’s: own: vague and: 
*- wneertain’ testimony, of ‘the interpretation that such sales ‘were - 
so mininial ‘arid the profit so meager:that- a prudent man ‘would 
- not have been justified in developing the Gaim oe eis > Tuly 23, 
1955 
18, The provisions: of Rev. Stat.-sec: 2332-do: not provide 1 an: gidepeia. 
’ ent means of acquiring’ title to a mining claim ‘and particularly 
-2de not dispense with the necessity of thére being:a valle ey 
on’ the: Clana set ts ke Sige eS 315 
14, The tequirements - for’ discovery on a placér mining ahim located 
fora: deposit of-a:common variety of decomposed ‘granite are not 
satisfied: by a ‘vague: showing: of: interim sales: ate pear 
“amounts ‘in the years from’ 1948. to 19535— i : 
hea Where ‘a deposit of limestone cotsists of both an uncommon wauibe 
and a common variety; the: validity of a mining’claim located for 
a the déposit ‘after July 23, 1955; deperids upon whether a- valid dis- 
we covery “has. been made only. with respect’ to:the tiicommon variety ; 3 
“the determination must be made without any pont raaun of aay 
value: that: the common ‘variety may have! os . 8381 


, HEARINGS 
ies Tvidence tendered on appeal to the Secretary ‘of the Interior after ig 
“’a hearing has been held in a Governinent mining “contest case 
—eannot be’ considered and weighed with the evidence présented, 

: vat the hearing in making a decision . on. thé merits of the contést © 
_ since the record made at the hearing constitutes the sole basis for 
decision ; however, such evidence may be considered in determin- 

Me ‘ing whether there. is any justification for ordering a further hear- 
“ing in the case and where it appears that most of the evidence 
. pertains toa discovery, on a. portion of a claim which has been 
. appr opriated for a yoadway by the Forest Service and ‘the remain- 
is ‘ing evidence i is insufficient to indicate a discovery ou the’ remaining 
ca portions ‘of the claim, a new hearing is not warranted___- eee 387 

2. The technical exclusionary rules of evidence applied. in court proceed- 

a ‘ings need not be followed in administrative hearings ; therefore, 

7 the fact that hearsay evidence, cons isting ‘primarily of assay re-. 

‘ ports, was presented by both parties ina ‘Government contest to- 

; gether with other evidence is no reason for changing a decision 
invalidating. a mining claim. Which is sustainable even without. 
7 such evidence___- : : 
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MINING CLAIMS—Continued ace oof f oye Bt ee 
.. HEARINGS—Continued : aU Ape sgal Sb NOE 2 Toll Page 
3.. In. determining: whether land on which:a building stone claim :is:lo- 

‘cated is chiefly valuable for building:stone, evidences submitted by 
. the. locator on: that point: may. be.considered along with evidence 
by: the. United -States.as to-the value of the: land for other purposes, 
even though the United States does.not submit.any direct: evidence 
on. the value of the land for building. stone__.20-_-.-_ a2. 181 
4, A Departmental decision holding a mining claim to be null and void 
because it was located after July 23, 1955, for-a common variety 
of building stone will be vacated and the case remanded ‘fora: 
further hearing when so ordered by a final.court decision-._-_-_'. 193 
5.. Where-a ‘court: has’ remanded a:case to this Department for. further 
evidentiary. proceedings on.a finding. that there was: not a prima 
facie substantiation in the. record for the standard employed -in 
‘determining the validity of a.mining claim, it is. proper at the’, 
“hearing on remand to consider all evidence relating to. the validity: 
of the claim ;:especially where any question raised by the court:as 
"to. the standard ans been resolved by eubeeduent rulings of other . 


LANDS SUBJECT -TO a 
"1. Where a valid discovery of a valuable mineral deposit has not been 
made within a mining claim located in a national forest prior to-.:«;..:- 
the construction by the Forest Service of a logging road through 
‘the claim, the road was a valid appropriation. by thé United States” 
: “of ‘the jane ‘included in’ ‘the: pene ob way and is. Feserved ‘from 
ence ‘of thé road’ cause some S aterferenee with mining ‘aettvitive ‘or on 
the claim does not éxéuse the mining claimant’s failure to show a 
valid discovery thereatfer or otherwise give him any rights in the. .., 
unappropriated portion of the claim superior to the United States goes 
in the absence of a valid discovery 5 
2. Mining claims are properly declared null and void where they were 
- located after the Bureau ‘on its own motion had classified Jand: as’: - 
suitable for public recreational purposes and the classification was 
-noted on the 'traet book;:serial: register, and plats, and. an applica- 
© tion. -under::the: Heereaton one BuBEG aren ae Has ‘been 





8. The classification of:land under the: Taylor Grazing-Act as suitable for 

disposal: under: ‘the ‘Recreation and: Public Purposes Act precludes: 

* the appropriation ‘of the aia uns i cane omer ee land: Hy in- 
chiding: the mining laws: : cen Loe 

“WITHDRAWN: LAND - . 

1. Where. a valid discovery of a valuable mineral deposit has not been 

made within-a mining claim located in a national forest prior to 

the construction by the Forest Service of a logging road through 

the claim, the road was a valid appropriation by the United States 

of the land included in the right-of-way and is reserved from entry 


~ 290 
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MINING CLAIMS—Continued 
WITHDRAWN LAND—Continued 


~cunder’ the mining: laws; ‘therefore, -whether-or- not the: presence’ oft... 


ane: road ‘caused some: interference’ with: mining activities: on: ‘the 
“eldim: does: not: excuse’ ‘the: mining: ‘elaimant’s: failure: to show’ a 
--valid: discovery: thereafter’ or: otherwise give: him’ any, rights: inthe 
>-unappropriated: portion: of the claim: superior to the United States 





Ais the absence,of a valid discovery = pier eslraea 






MINING occur A 
_ GENERALLY: 


ser 


at. The Mining Claims: Oeunnaes Act eck. nok b provide £ for. the: anti 
Of relief to:one: who ‘has occupied: a: claim: ‘principally. for: the: pur-': 


pose of: operating : a | business thereon: and: yard incidentally ‘asa 
residence J waa 

Sh ‘applicant index the: ‘Mining Claims Oneuieicy, Ait ‘who: attempts: to 
“rely: upon: s -possession of-a Claim which: has not ‘been: ‘declared 
invalid OF. relinquished: ‘is not entitled‘to any. ‘relief under the act__ 

a applicant under the. Mining: Claims: ‘Oceupancy: Act: is’not. entitled 

i te . ...to.a hearing.as.a matter of due.process and. will not.be. granted one 

















where he does not allege any facts which, if proved, would -entitle . - 
pin, to Get rename RE ETE pit 









7 


: NOTICE 


is ‘suitable for rabiie recreational purposes and alimainteaal was 


noted, on the: tract. book, serial reese ans, plats, ‘and: an applica- 





OIL AND GAS LEASES 
APPLICATIONS = 
Drawings’ 


1. Where’ the. Bureau of Land. Managetiiont 4 discovers we that: i erronéously 


5 ‘included: land: within a known: geologic structure: of. a producing. oil 

or. gas. field, which is:not available for noncompetitive oil and: gas 

: leasing, in'a “parcel: of lands. posted: as:available ‘for léasing: ina 
rm... simultaneous filing procedure under .43.CFR 3123.9, it is improper. 


1 to: reject the! winning offer! for the: parcel ‘at. the drawing and to’; 


-order'a new. drawing, instead the: offer should. only: be: ‘rejected as 
to.the land. within: the. known: ‘geologic structure ahd a‘lease issued 
for the remaining lands within the parcel: whichiare: available for 
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OIL AND GAS LEASES—Continued 
. . APPLICATIONS—Continued 


m7 Description 





from. the. offer, ' its is improper. to: rejec 
description wainciecs ‘because the:11-acre 












320 
io ASSIGNMENTS OR TRANSFERS. 0 ee arn wee ain dente ; 
1, The term:“legal subdivision” as used in the proviso to section: 30 (ai): 2, 
, of, the Mineral Leasing Act means a:quarter-quarter. section.. Con- hos 
“sequently, the Secretary: may; 2 not, Aisappraye an selenment, of a 
108 
1. When a decision ‘of the’ Secretary’ i is g ch neneéd: in the courts; and ‘the 
scion, ‘has been: settled under an: ‘agreement which requires’ ae 4 
: "9 





‘lands, ohio are "detinas | as lands. : vithd ‘awn ‘for such tiga 

.or by other equivalent action so as to. require the rejectioi 
offers: filed for such lands prior to the poe aon of notic 
availability of such! lands: ‘for leasing: ak ue 

2. If the’ ‘elfect of ' the aéceptarice ‘of an oil: ‘and' gas’ lease: offer per the 
SN lands ‘described’ would: leave unleased‘fragments of ‘available land, | 
“itis within the diseretion‘of the Secretary ‘of the’ Interior se decide cf 
“whether or not: to agcept the offer’ ‘as it stands 


Pe _EXTENSIONS | 
















25 










‘coterminous withthe unit:of “which: it” ‘isa: part;-whiéh: extérision~. 

" supersedes" ‘the! ‘provision: of the ‘lease: for Sliccessive* ‘10-year : ‘Te- 
newals; an ‘appli tion: foi a 1 10-year renewal of stich’ a Tease’ can- 
‘not, therefore, ‘be d 





186 
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OIL AND GAS LEASES—Continued 
LANDS SUBJECT TO. ‘ : . 
‘1. Lands outside the Bitter Lake Wildlife Refuge which were “acquired 


for the same: purposes: as latids within the refuge’ but are no longer ~ 


“used for such’ purposes: are not to bé deenied to have been’ Closed to 

‘leasing by'a'régulation barring tle leasing of wildlife refuge lands, 

' which’ are defined “as lands withdrawn for such purposes, or by 

- other equivalent action’ so as to require thé rejection of offers filed 
for such lands prior to the publication of notice of availability of 
such lands for leasing._-___.__-_ epee beetle: 


RENEWALS fog HE E pee, wo er adn 
1. A ais -year oil and «gas Teuged: subject: to an approved: unit’ agreement 
' at the expiration’of its initial term;.is:‘continued in force and made 
coterminous: with the!imit of which itis a part; which extension 
supersedes ‘the -provision ‘of the lease for ‘Successive 10-year. 1e- 


Page 


newals; an application for a 10-year renewal of sucha lease*can-: 


- not, :therefore, be accepted; and a renewal lease issued in.response: 
. to. such.an application is-a NUMity se Po 
. The holder of: 2.20-year..oil. and. gas.lease is not given: by bis lease a 


196 


contractual right to a 10-year renewal which. prevails. over. all... 
other extension provisions, of the Mineral Leasin Act, but ‘the 








. right of renewal is. expressly made 








“by: the Statutory.’ ‘provision that such Jeases shall. be continued in 
force until’ the te ¥ of ‘the ee 
RENTALS, oo prety ee teh el ae 
.1. Where. only a portions of ‘the. “lanids 1 in a. aiitised oil one gas; lease is, 












.o whole:or in-part on;the-known.geologic : structure of, a. producing 
.. OU, on,gas field; the- rental rate for land within the known: geologic. 





structure of a producing oiland gas field is. applicable tothe. lands | 
eliminated and not the rental rate for unitized land which is not - 





; included i ina participating ¢ area. e 
TWENTY- YEAR LEAS ES i yy - ee 
LA 20-year oil;and gas. lease, -sunjest to ‘an approved unit. metee nent at 
_the, expiration. of its initial.term; As: continued, in. force and made 

» coterminous , with, the, unit of. which. it. is. a, :part, which extension 
Supersedes .the. provision. of :the ;lease for.. Successive. 10-year. re- 
newals; an_application for a 10-year renewal-of-such a lease can- 

not, therefore, be accepted, and a renewal lease issued in response 

-to such an application is a nullity___.-..---.-----2-_+--_--_-_-- 








,,eliminated from;the.unit and the eliminated. portion is situated:in": 


bject to other. provisions Of. 
‘the law, and, in: ‘the’ case of ‘a’ lease subject, to an approyed ‘unit | 
~ ag teement ‘at the expiration ‘of the’ initial lease term, is superseded ae 
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OIL AND GAS LEASES—Continued 
TWENTY-YEAR. LEASES—Continued::: : ara 

2. The helderof' a 20-year oil dnd‘ gas lease is not-given by his lease a 
“gontractual right: toa A0-yéay' renewal which prevails. over all 
other extension ‘provisions ‘of the- Mineral Leasing Act, but the 

‘vight of reneWwal-is-expressly madé: subject to other: provisions: of 

the law, and; in tlié case of ‘a: léase subject to-an approved: unit 
“agreement at theexpir ation:of the initial léase term, ig superseded 

by the statutory: provision: that such leases:shall be’ continued in 

force until the termination of the unit planl.- 202 222 


UNIT AND COOPERATIVE AGREEMENTS*™ 
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Page 


196 


1. Where only a portion of the lands. inva: tnitized oil ‘andigas lease is? 2°: 


eliminated from: the unit and the.eliminated portion is situated: in.. 
. whole :ox,.in part on the-known, geologic structure of.a producing 
oil or gas field,. the rental rate for Jana within the -known: geologic 
_. Structure of.a producing oil: and gas field is, applicable to the lands 
eliminated. and. not the xental rate for unitized land, which is, not 


-included.in.a participating, ECR Se crnnic spare sociernepternna 2 


OUTER CONTINENTAL SHELF LANDS: “ACT” 
_OIL AND GAS| "LEASES : 
oe “When: ‘a decision of the Secretary i is , challenged 7 in the courts; and ‘the 


litigation has been settled. under.an agreement which ‘requires its: 
“revocation, the Secretary will revoke the prior decision____- poi aries ee 


PUBLIC LANDS 
CLASSIFICATION: : : . : 
1. Mining claims are’ properly declared’ ‘muill’and void whieté they were 
“Joeated: after the- ‘Buréaw ‘on’ its‘own' motion had: classified land 
cc as suitable for public tectedtional purposes and the classification 
“=. - wag noted on ‘the tract book; serial ‘register, and plats, and an 
application under the Recreation and Sad ‘Purposes Act’ has 


»-peen filed. 2.22 Pe joe ed pes Sie eee Se he ae oie 


2. The classification of land ‘under the Taylor Gane Act as suitable for 
eee undér ‘the Recreation: and Public ‘Purposes Act precludes 
‘the’ appropriation: ‘of ‘the land: ‘under any other public land: law, 
including the mining laws___22: 024-2 Oe Soe 


RAILROAD GRANT LANDS — 

1, A railroad company asserting a right to patent on the ground that ‘the 
land for' which patent'is sought was excepted from.a release filed: 
pursuant to section 321(b) of ‘the Transportation Act of 1940 must 
‘show that the land'‘was Sold prio# to September: 18,1940; to'an 

inhocent purchaser for value’ and that the application for patent 


69 
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RAILROAD GRANT LANDS—Continued 9 © 2g./ 9650555. . : it, Page 


is for the. benefit of a grantee now. sentitled i the: daotenton 
: afforded: an innocent: coaeewee ‘for. Yalue 5 ii ig: not; enotgh to: 
















Re veyance, ¢ ‘thse aaa teacauired the: ‘end, whe : 
sonnet ‘does: mot. claim to. be. an: innocent: ‘purchaser: for value, ‘and 





:-¥oeated’ after the ‘Bureau on its: own 1 motion had: classified land as. 

“suitable ‘for public ‘recreational: purposes ‘and the classification: was 

“noted on thé’ tract book, Serial ‘register, and. plats,, and. an: ‘applica- 

“tion under thé Reeredtion and’ Public Piirposes Act ‘has’ been ‘filed. 290 
2. The classification of land- under the Taylor: Grazing Act’ ds' suitable 

for disposal under the Recreation: ‘and: Public , Purposes. -Act. pre 

cludes the appropriation of the land under ‘any her..pub: F 

jaw, including the mining. laws_- ee 


RULES: OF PRACTICE ; FEES 
“") APPEALS 
Generally 


‘1..-The Board will remand to the contracting officer for’ approptiate. 
_ findings of fact and decision: ‘a claim first presented to'the Board: 

during ‘the: course of an appeal -on,.other. claims, and. which had 
,. not been ‘previously submitted to, the. contracting officer; inasmuch 
asthe Board’s. depict’ ‘is boeeeaie ony, : 
Burden of Proof :::: Se oaci he, of 

“3. Under a construction contact provision which. pines che risk of: 1086 
: before acceptance: on the contractor unless ‘the, cause of damage is: 

~ unforeseeable'and: béyond: the control of,.and without the fault of 

_ Negligence ‘of the: contractor, the burden; of; proof: of the’ existence 

of contractor fault or negligence, when. alleged: by: the - Govern- 
ment, is on the Government 













sae! 






Dismissal tate ate 4 

1. Where subsequent: to 2 ‘aivaxa,; 1:0 | a eGateaet ‘for, the. construction ‘of ac 
transmission :line‘!a-contractor requests. permission, , (8), +6, sub- 
stitute 'a-subcontractor: having: adequate financial resourees,for. the 
4}. Subcontractor listed in its, bid, or. (ii): to:,be., allowed to perform 
the work involved itself, and where the contracting officer denies 
the request for substitution on the grounds that there has been. no 
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RULES OF PRACTICE—Continued 


; _ APPEALS—Continued 
Dismissal—Continued | 









~(iii) that appellant’s: allegations’ that: the eositracting. officer’ $Ac- 
“tion in: denying the request for substitution | was arbitrary: and 
“capricious was NOt. related: to" acto‘ tiken under: the ‘Chatiges 





“gravel will. be: disitisged where no. Reais to the pcinereoi is avail- : ; 
- 281 


arias 


Hearings 


1. In an appeal involving a. question. “of interpretation of ‘specifications, 
“an ‘expert cwitness. will be permitted, to give an opinion as” ‘to 
whether a contractor’s interpretation was: “reasonable, notwith- 
Pecans the Government's objection that stich « opinion invades ee ; 


141 





-appealable. ea fo. th ¥endering of a ae by. the hearing 
examiner on: th its . of the. contest, and. an appeal £ m2 such 
“an order i is, properly dismissed 2 as (premature 













Timely. Filing — = ; oes 
L An ‘appeal tot e: ‘Secreta of the Interior inust' be’ dismi ed: where: 
" the’ ‘notice ‘of appeal * was not: transmitted until: after the ‘expiration 
of: the 80s day. period i in wi ich it was | to be filed = G 
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RULES OF PRACTICE—Continued 


EVIDENCE 


Le Evidence tendered on appeal to the Renretaiy of the Witavion -after:a, 


- hearing has been held in a Government mining contest. case. can- 
> not be considered. and weighed: with-the evidence presented. at the 
, hearing in making a decision on the merits of the contest since.the 


record, made at the hearing coustitutes. the sole basis. for decision ; ; 


~ however, such evidence may] be considered in determining whether 


there is.any justification for ordering. a further, hearing i in the case 
and: where.it appears that, most. of the evidence pertains to_a dis- 
covery on.a portion of a claim which has been appropriated for a 
roadway, -by . the :-Forest Service _and the.remaining evidence. is 
insufficient: to indicate a discovery. on.the remaining portions of 
the claim,.a new, hearing. is not. warranted___--~--------~-+-.--- 


2:4 Government. ¢mineral.examiner has no. duty ,to. do. discovery work 


. 01:8 mining claim but merely to investigate the elaim to determine 
whether a. discovery has..been made; therefore, testimony by. an 
examiner that he examined a..mining claim .and the workings 


thereon put found no evidence of a.valuable mineral deposit is 


_ Sufficient to establish. a prima facie case by. the Government as to. 
‘the invalidity of the. elaim-__-_- is Ne cate eat ee ae cd a 








3. The technical exclusionary rules of ‘evidence applied’ in court proceed- 


ings need not be folowed in administrative heari ings ; therefore, the 


fact that hearsay evidence, consisting primarily of assay reports,. 


was presented by both parties in a Government contest: together 


. -Avith other evidence is no reason for changing a decision invali- 
dating .a. inining claim, which is sustainable even without such 


, evidence - een Be eel oe ere re ae ee ee 
4, The Government. is a party in ‘interest in any proceeding before the 


Department of the Interior and may take advantage ‘of any in- 


formation developed in ‘such a proceeding, and the transcript 
of hearing. in a, _private ‘contest. of a homestead entry is properly 


received in evidence, at the hearing held in connection ‘with a 
subsequent Goverment. contest of the same entry regardless of 
what may have been the final disposition of the private contest__ 


5. In an appeal involving a question of interpretation of specifications, 


6. In determining whether land. on which.a, building stone. claim is located ? 
ds chiefly . valuable for, building stone, evidence ‘Submitted by. the 
locator on that. point may. be.considered. along with evidence by; the 


‘an ‘expert ‘witness’ will ‘be permitted ‘to give an ‘opinion ‘ag ‘to’ 
whether a “contractor’s S interpretation Was reasonable, notwith- 
. standing ‘the Governiient’s ‘objection that such “opinion invades the 
“) ‘province of the Board; where such testimony’ ‘may aid the Board in 
“the resolution of the question ; ‘but such’ testimony’ is advisory’ in 
~ character and may be’ ‘rejected or aécepted by ‘the ‘Board’ in‘ whole 





or in part, even though uncontradicted. 


United States as to the value of the land for other purposes, even 
though the United States does not submit any direct evidence on 
the value of the land for building stones-__---12----_--=___ 
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RULES OF PRACTICE—Continued - ee a ea 
EVIDENCE—Continued * ncoPStE So Page 
7. Where a court has remanded. a. case to this. Department, for further; 

. evidentiary. proceedings on a:finding: that. there was nota prima 
‘facie. substantiation in .the-record.for the standard,employed. in 
‘determining the validity of.a-mining.claim, it is proper atthe hear- 

_ing.on. remand to consider: allevidence relating to.the. validity. of 
the: claim; especially. where any question. raised by. -the,court -as 
to the standard has been resolved by subsequent rulings of other ; 

; courts eve AN a dei ae Hg SUP eS 233 
GOVERNMENT CONTESTS: : Eales i nubs asap ade y 
1. An order by a hearing examirer denying a motion to dismiss: for lack 
of ‘jurisdiction a’ contest proceedings’ brought by ‘the Government 
“against’a ‘mining claim ‘is an ‘interlocutory’ order. which is not’ ap- 
pealable ‘prior to the rendering: ofa decision by the hearing ex- 
aminer on the merits of the contest, and.an appeal’ ‘from: such’ an : 
order is properly dismissed as premature fon a en Soe ae mei. 23 
2. A Government mineral examiner has, no.duty to-do discovery, work on. : 

a. mining claim but merely. to investigate the.claim te determine 
whether:.a: discovery : has::been.made ; ‘therefore, testimony by. an 
examiner that he. examined, a..mining..claim..and: the: workings © 

thereon but found. no: evidence. .of.,a:, valuable, mineral deposit 

sis ‘sufficient to.establish.a prima.facie case Ae: the. Government: as. 

tothe: Taye of. the qs 


HEARINGS. Phi teal ; 
Ze Bividence tendered on appeal to the Saccsiary? ‘of, the: Interior-after,a : 
. hearing has been held in a..Gover: nent, Mining . contest. case. . 
- cannot be considered and weighed, with, the evidence presented at. 
the shearing i in making a decision on the. merits of the contest since 
the record made at the hearing | constitutes. the sole basis “for 
., decision ; however, such evidence may be considered in determin-' 
; ing. whether, there is any. justification for ordering a. further 
: heari ‘ing: in the case and where it appears that most of the evidence 
‘ pertains to a discovery. on a ‘portion of a claim which has been 
appropri jiated for a roadway: by. the ay st Service and the remain- 
ing evidence is insufficient to indicate a discovery on thei remaining 
portions of the claim, | a new hearing is not warranted _._.-._.. BT 
2. The technical exclusionary, rules of. evidence applied i in. court proceed- ; 
ings need not, ‘be, followed in. administrative. hearings ;, _ therefore, 
_ the fact that, hearsay evidence, : consisting primarily. of, assay 
_ reports, was, ‘presented by, both parties ina Government contest.’ 
7 together. with other evidence ds no reason for changing, a decision 
invalidating . QB mining elai which, is. ‘sustainable even without 
such evidence : 
3. A hearing examiner is not disqual ified, and his findings wi not be set 
_ aside, in the absence. of a. showing. of bias; the, fact that: a hearing 
examiner may have ruled against. a, homestead entryman ina 
previous pr oceeding involving, in “part, the same issues ‘that 
are again before him does net constitute such a showing_-___. %3 
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RULES OF PRACTICE—Continued 
| HEARINGS-——Continued bes 
‘4. Where’ court ‘has ‘yemanded a. ‘case to this Departmen for further : 

evidentiary: ‘proceedings. on: a. finding: that’ ‘there’ waginot | ‘a prima 
“ facie: substantiation - ‘in the: record’ for’ the Standard employed in 
determining: ‘the ‘validity’ ‘of a ihining’ claim;- itis proper ‘atthe 
‘hearing on’ ‘remand to’ consider all. evidence: relating. to thie: validity 
of the claim ; especially, ‘where any question: raised- by: the: court:as 
to the. standard’ has been ¥esolved: bee siuagtasti mileage ef obhier 
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233 





5. Where a hearing examiner’s decision contains: SA ruling, in: a-single. : 

» Sentence, -.on: all .of :the ‘proposed findings. and conclusions, sub-. 

: mitted by. a.party to.a hearing and. the, ruling on ‘each; finding: ‘and 

. conelusion:is.clear,.there is‘no. requirement that the: examiner rule 

., Separately ag to each.of the proposed - findings and .conclusions 
_ individually: Pe neon ae 332 
WITNESSES... Deters beh in ite eet 
4. In’ ‘an ipa’ involving a question” of interpretation: of: ‘specifications, 
Saree expert Witness’: will - :-be. permitted: ‘to: give an: opinion’: as'' to 
whether’a- contractor's ‘interpretation was ‘peéasorable; notwith- 
: tanding’ the' Government's objection that’ such opinion invades the 
‘province’ of’ the Board, where stich: testimony’may aid the Board 
“Sin the resolution of the question; ‘but: such testimony’ is: ‘advisory 
-in character and may -be-rejectédor ‘accepted by’ the’ wierd in 

















whole or in part, even though uncontradicted teas 14) 
SETTLEMENTS ‘OF: PUBLIC LANDS. AO GUI TY Pepe dai welts Select ait age 
1 1b) ma Db eal throaigh ‘aint 
: _clainiea, and’ ab acceptance tia a inbtiée of location ‘tor! recordiition 
‘ tah a Jand office ds not | a, bar to a subsequent: finding that no: rights 
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STATUTES 


1 Where: a tribal: membership’ ‘Classification’ of the! J: icarilla: ‘epee: con- ~ 


INDEX DIGEST 





stitutiun resulted’ in excluding’ illegitimate- -persons*from‘ member- . |. 


‘ship‘or. deniéd rightof. such. persons to claim ‘the: 33 icarilla: Apache 





:“pl00d of ‘their’ acknowledged or: putative: father, -such ‘Classifica - 
-tion was not: based: upon: an essential: requirement: of ‘an: Indian 


tribe, served no-rational purpose and abrogated a fundamental . 
right of mmebership and was therefore repugnant to the equal 


protection clause of Section. 202, subsection (8), of the Civil Rights 


’ Act of April 11, 1968, 82 Stat. 77, 25 U.S.C. sec. 1802 and void and 


Of NO effects an ee ee ee 


TAYLOR GRAZING ACT 
CLASSIFICATION 
1. The classification of land under the Taylor Grazing Act as suitable for, 


disposal under the Recreation and Public Purposes Act precludes 
the appropriation of the land under any other public land law, 
including the mining laws_.__._.-.-._.------------ 2 


WATER COMPACTS AND TREATIES 


1.. The Secretary of the Interior and all other Federal officers and agen- 


‘1. To 


cies are required by sec. 601(c) of the Colorado River Basin Proj- 


ect Act (P.L. 90-587) to comply with the Upper Colorado River. 


Basin Compact, including the restriction against use for any pur- 


pose. of Upper Basin water in Arizona in excess of 50,000 acre-feet . 


GQ VORP eta sha oe ee Se ee eS hs 


the extent that there are Indian reserved water rights in the’ 


Colorado River for use in the Upper Basin portion of Arizona, 
those rights must be satisfied out of the 50,000 acre-feet a year 
apportioned ‘to Arizona. by the Upper Colorado River Basin 


Compact. .---.-~-. penne inna ieee nas en nn enn eee 


WITHDRAWALS AND RESERVATIONS 
GENERALLY 
1, The Antiquities Act of June 8, 1906, which authorizes the reservation 


by. Presidential proclamation of public lands containing historic 


‘landmarks, historic and prehistoric structures and other objects 


of historic or scientific interest and which authorizes the issuance 
of permits for archaeological exploration does not itself effect a 
withdrawal of any lands from the operation of the public land 
laws, and the fact the land contains objects of possible historical 
or scientifie interest or is included in a permit does not.create a 
withdrawal of the land which constitutes a proper basis for re- 
fusing to accept for recordation a notice of location of a homesite 
claim on such land in Alaska__-___.-_----_-----_---- eae eee 


353 


290 


357 


357 


400 INDEX, DIGEST 


WORDS: AND. PHRASES 2 Re SESS page 
1. “Legal Subdivision.”: The term “legal. subdivision” ag: used in: the. 
proviso:.to section 30(a). of. the..Mineral, Leasing. Act; means a 
--quarter-quarter section. Consequently, the Secretary may not. dis- 
* approve an assignment, of a quarter-quarter.section:on the grounds, 

that it-is‘an assignment of-only. part-of a legal subdivision-_.-.-. 108 
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